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     Abstract

This paper examines resource nationalism in the legal system of Indonesia under the interpretation of Articles 33 (2 and 3) and 18B (2) of the 1945 Constitution. It will describe the evolution of the meaning of resource nationalism since independence to the present date, in the context of foreign investment, to investigate the extent to which resource nationalism has benefited indigenous peoples.  This paper argued that resource nationalism in the legal system of Indonesia has been driven by the state centric and far away from benefits to the indigenous people (Masyarakat Hukum Adat/MHA), as to dominantly benefit the elites of government and foreign investors.  A new conceptual framework will be introduced in order to develop an effective argument about resource nationalism, through International Human Rights Law  

Indonesia proclaimed its independence from the Dutch colonial power on 17th August 1945. There then followed a four year war of independence culminating in the end of Dutch administration in the country. During this process the constitution was developed to regain control over the Dutch Colonial administration. In particular Articles 33 (2 and 3) of the 1945 Constitution confirmed that all land, water and natural resources therein is controlled by state for the maximum benefit of the people, without precise definition or explanation  In 1949 International law was silent about the post-independence transfer of natural resources from a colonial power to a newly created State. It was excluded that year from the Roundtable Conference in The Hague. Confrontation with the Dutch moved from the military and the political to the economic particularly in respect to the economic control of natural resources.


The aim of this article is to chart the rise of resource nationalism in Indonesia and how this might be regarded as a manifestation of sovereignty. It examines, in particular, the use of the Constitution by the Indonesian judiciary in protecting natural resources, such as oil, gas and fisheries from external control. In this sense, it stands as a clear expression of sovereignty and not, necessarily, an argument that the State should be the exclusive provider of services based on natural resources. Thus, outside investment is permissible, and perhaps desirable, to achieve the successful exploitation of natural resources. Instead, what it does prevent is the central government ceding control of natural resources to external actors to the detriment of national and regional governments along with the local inhabitants.
In looking at the issue of resource nationalism in the context of Indonesia,  this article takes a broadly linear approach beginning, in Part One, with immediate declaration of independence and Indonesia’s first constitution. Part Two takes the period from 1966 to 1998, the Suharto era, and charts the strengthening of the central government and the liberalisation of Indonesia to foreign investors. Suharto’s period of government was followed by a period of reform, described in Part Three, a period in which resource nationalism rose to greater prominence and concern. It was during this period that the role of the Indonesian courts increased and a more muscular approach, based on the Constitution, to sovereignty over natural resources developed. Part Four examines the Indonesian approach to resource nationalism, raising some of the issues experienced in this context and offering suggestions for the future.
I. THE ORIGINS OF RESOURCE NATIONALISM IN INDONESIA
Key to understanding the Indonesian approach to resource nationalism is the Constitution itself. This outlines the foundational nature of anti-colonialism and sovereignty over natural resources. The Preamble to the 1945 Constitution stated “[w]hereas independence is the inalienable right of all nations; therefore, all colonialism must be abolished in this world as it is not in conformity with humanity and justice.” The term “all colonialism” applied to economic aspects, in particular natural resources, as the main concern in the immediate postcolonial era.   Article 33 (2 and 3) of the 1945 Constitution stated that: 
(2) Sectors of production, which are essential for the country and affect the life of the people shall be controlled by the State. (3) The land, the waters and the natural resources contained therein shall be controlled by the State and exploited to the greatest benefit of the people.
  


This Article has been a benchmark of resource nationalism in Indonesia and, despite the various interpretations of the constitution by different regimes, has survived without any amendment since independence. In the first generation it was construed as the right of the State to regain control over colonial-based investment in natural resources and its affiliated system, as reflected in the Bandung Conference on 18-23 April 1955,
 the Juanda Declaration 1957
 and then the nationalisation of Dutch companies in 1958. 

The Bandung Conference was associated with the Asia-Africa Conference held in the city of Bandung in the West Java province, Indonesia and attended by 29 countries’ representatives from Asia and Africa. It was considered an important movement of the Third World (TW) states’ coalition, as creating a new political power in international sphere, the so-called Non-Aligned Movement or the group of 77 in the United Nations (UN) system.
 The conference produced a “Bandung Final Communiqué”
 which can be formulated into five principles: 

1) a peaceful coexistence between nations, 2) the liberation of the world from the hegemony of any superpower, from colonialism, from imperialism, from any kinds of domination of one country by another, 3) the equality of races and nations, 4) building solidarity toward the poor, the colonised, the exploited, the weak and those being weakened by the world order of the day, 5) their development.

   Following these principles, at least three main meanings conveyed in this conference remain relevant to-date. Firstly, it succeeded in gathering political support and raising awareness in colonial countries and newly independent states of the remaining colonial peoples seeking independence, such as in Africa and the Middle East.
  This voice was then heard in the UN system, which contributed to the UN Declaration of Decolonisation in 1960, and the acceleration of the independence of several colonies such as Tunisia, Morocco, Algeria and Kenya.

    Secondly, this promotes the notion that being politically independent does not automatically mean economically independence. This is particularly the case with respect to the natural resources’ aspect.  Such awareness was further  manifested in the formation of postcolonial states as a new political power in the UN system. Colonialism was highlighted as “a common abhorrence of imperialism”, against which was set the idea of a “a common hope and desire for economic development and social progress” following decolonisation.
 The idea was the continuation of the anti-colonial spirit over the “modern dress” of economic colonisation,
as highlighted by Sukarno, the first president of Indonesia, when  opening  the Bandung Conference. He noted colonialism has not  yet ended, it has instead a “… modern dress, the forms  of economic control, intellectual control, actual physical control by a small but alien community within a nation”.
Colonialism changed  “its dress” from physical territory colonialism into diplomacy, economics and international treaties
 but the substance remained the same.
   Elaborating, Sukarno stated: “we are often told colonialism is dead, let us not be deceived or even soothed by that. I say to you, colonialism is not yet dead”, he went on to elaborate:
I beg of you, do not think of colonialisms only in the classic form which we of Indonesia, and our brothers in different parts of Asia and Africa knew. Colonialism has also its modern dress, in the form of economic control, intellectual control, and actual physical control by a small but alien community within a nation. It is a skilful and determined enemy, and it appears in many guises. It does not give up its slot easily. Wherever, whenever and however it appears, colonialism is an evil thing, and one which must be eradicated from the earth.


Hence, the Bandung Conference defined independence (self-determination) as an anti-colonial movement, and extended the meaning of colonialism “in all its forms and manifestations”.
 It also confirmed the strong relationship between self-determination and human rights,
 following the UN Charter 1945 and the Universal Declaration of Human Rights (UDHR 1948).
 The final recommendation of the Bandung Conference in part C on “Human Rights and Self-determination”, stated: 
[t]he Asian-African Conference declared its full support for the fundamental principles of Human Rights, as set forth in the Charter of the United Nations and took note of the Universal Declaration of Human Rights as a common standard of achievement for all peoples and all nations… which is a pre-requisite of the full enjoyment of all fundamental Human Rights. 


Equally  some concerns on exporting the raw materials of postcolonial states also emerged, such as in Point 6 of the Final Resolution in economic cooperation, which explicitly highlighted  “Asian-African countries should diversify their export trade by processing their raw material, wherever economically feasible, before export”.
 This idea then developed into the formulation of the Declaration of Permanent Sovereignty over Natural Resources in 1962, the Charter of Economic Rights and Duties of States (ERDS) in 1972 and the New International Economic Order (NIEO), and eventually was embedded within the formulation of the Anti-colonial Clause of Self-determination under Common Article 1 of the International Human Rights (IHR) Covenants. 
 
It is the first political consolidation of newly independent states from their former colonial powers, to reflect the missing part of sovereignty achieved under the existing international legal system. The core problem of economic deficit and the resistance of colonial powers to taking any responsibility for their economic and natural resources’ colonialism would need a solid power to change the existing colonial based international system. For example, the Bandung Conference proposes “the establishment of the Special United Nations Fund for Economic Development” of postcolonial states; even though it had not been welcomed by developed states. 

  Hence in this generation, Indonesia  led the TW states to utilise the right of self-determination differently to the one promoted by  the UN under decolonisation program in terms of scope and content. This constraint on self-determination then moves to the right of development now, despite there being no agreed definition between them.
 Such a contribution might be a part of the Third World Approach to International Law(TWAIL) movement, which seeks to create a universal International Law, to rectify the colonial interpretation and application of International Law since the 16th Century.


On the 13th December 1957, this spirit was manifested in a more concrete way in relation to the International Law of the Sea on Archipelagic States, as announced in the Juanda Declaration on 13th December 1957. This was followed by the enactment of the Law number 4/1960, proclaiming all water surrounding, between and connecting the islands, constituted “the exclusive sovereignty of the Indonesian State”.
 While the United States(US) and other Western maritime powers considered it as the free use of the high seas until the development of the Law of the Sea (UNCLOS) in 1982.
 
         The declaration also triggered Arvid Pardo, a Maltese representative at the UN, to propose a collective approach for the TW states on the common heritage of humankind. This was to the effect that resources beyond territorial boundaries should be controlled by, and for the benefit of, postcolonial states. This approach encapsulated and represented the worries of the TW states about the continued exploitation, beyond a state’s territorial jurisdiction, because of the TW states admitted lack of science and technology capacity for successful extraction. The proposal was designed to share the benefits of natural resources amongst the people in the world, not only for those who have the ability to exploit it. In  particular it was  to declare sharing the control and benefits of  the seabed and ocean floor “underlying the seas are beyond the limits of present national jurisdiction”.
 Unsurprisingly, perhaps, the proposal was  supported by the majority of the TW states, as then  formulated in the United Nations Conference on the Law of the Sea (UNCLOS) 1982.
 However, the rejection by Western states, on the basis that, as President Reagan expressed, it was ‘contrary to the interests and principles of industrialised nations’,
  has rendered this principle withoutproper legal content.  

 Anand  stated that the US insisted in not accepting the 12-mile territorial sea boundary, as adopted in the 1982 UNCLOS, unless its freedom of transit passage was recognised and accepted in the Convention. This resistance was then accepted in UNCLOS III through hard bargaining and a concession to the US and other maritime powers for their agreement to accept a wider coastal state jurisdiction in the Exclusive Economic Zone (EEZ) and the continental shelf, and international machinery for the exploration and exploitation of deep sea bed resources.
 The TW states, recognised as the group of Coastal States at UNCLOS III, declared: 
[t]he group of Coastal States noted with surprise and concern recent media reports 
that the government of the United States had ordered its navy and air force to 
undertake a policy of deliberately sending ships and planes into, or over, the disputed 
waters of nations that claim a territorial limit of more than three miles. 
  

The Common Heritage of Humankind proposal cannot be seen as merely for sharing the benefits of, but also   the impact of, natural resources’ exploitation. This concept confirmed the idea of the internationalisation of resource nationalism in terms of placing obligations on developed states to share the benefits of natural resources beyond a state’s territory. 

In 1958 Indonesia then claimed its control over Dutch companies through Statute Law number 86/1958,
 followed by various implementing of Government Regulations,
 to regain control over colonial Dutch companies in Indonesian territory.
 Article 1 of the Law held  : “the Dutch companies in Indonesia’s territory which were decided by the government regulations, shall be nationalised and become full and free possessions of the State of Indonesia”. Compensation would be decided by a committee, which was appointed by the Government (Article 2). If any disputes were to arise on the amount of compensation, the Committee will decide it, with appeals to the National High Court as the final decision (Article 3).
 However no case was filed in this National High Court, as the Dutch companies preferred to use International Courts, though these were mostly found in favour Indonesia.
 Overall the process of nationalisation went without violence, but with a virtual collapse of the Dutch-Indonesian relationship for decades. 
 


Following nationalisation, Indonesia also introduced the first Law on Oil and Gas (Law 44/1960), as a review to the colonial mining Dutch law, the Indische Mijnwet 1899, that was amended in 1904 and in 1918. This confirms that: “All oil and gas found within the territory of Indonesia is national property and controlled by the State of Indonesia”. This Law was introduced to rectify the colonial characteristic of the law, which gave control to the colonial government without concern to benefit the people in its colony.
 The colonial mining law favoured the Dutch in concession rights, i.e. mining concessions for 75 years, and limited to Dutch companies.
 All taxes went to the colonial government,
 and gave the Dutch all mining rights,
 under the establishment of the Special Committee for Mining in 1852.
 Then in 1960, the Indonesian government took all powers from the Dutch government and mandated them to Indonesian state enterprises.
  


In 1967 Sukarno also issued the first law of investment (Law number 1/1967), concluding the idea of the restrictive access of foreign investments in the strategic self-defence sector, the limiting of tax and royalty concessions for 5 years, the obligation to recruit national resources in the first instance and to transfer knowledge through providing training for national staff and the like. Under this law, foreign investment was limited to 30 years and a strong emphasis was placed on transferring skills and technology to the host state,
 inviting foreign investments on a temporary basis, with a social mission to facilitate the transition of economic development in Indonesia.

   In this early period, there was a mainstream united feeling about the central government and the MHA as a newly independent state, but no discussion on how to benefit indigenous peoples, or how to compensate for personal or collective ownership of lands and resources in the affected areas. Thus, this early period of Indonesian independence established many of the ideas pertaining to resource nationalism prevalent today but failed to achieve their realisation. In the subsequent period when Indonesia was ruled by the Suharto regime, as seen in the next section, the gap between the central government and MHA widened as the central government assumed the role as the absolute representative of colonial peoples.

II. THE SUHARTO ERA: NEW ORDER (1966-1998).
Soon after Suharto came to power, he established a new cabinet of Ampera
 and issued two Presidential Decrees to change the previous Decrees during the Sukarno era, i.e. the Presidium Cabinet Instruction No.28/U/IN/12/1966, returning foreign enterprises to former owners on 12th December 1966, and another instruction on 30th December 1966.  These decrees aimed (1) to abrogate the Decree of Sukarno’s Dwikora Cabinet Presidium on the establishment of the Body of Enhancement of National Endurance in the Field of Petroleum;
 (2) to abrogate the Decree on the placing of the oil companies Caltex, Shell and Stanvac under the temporary control/supervision of the Government;
 and (3) to abrogate the Decree placing the Pan Am Oil Company under the temporary supervision of the Government.


So during Suharto’s administration, the power of colonial and foreign enterprises was strengthened, along with a centralisation of government power in Jakarta.  On  7th January 1967, Suharto also signed an Indonesian-US Investment Guarantee Agreement in Jakarta, as the first Bilateral Investment Treaty (BIT) of Indonesia with  foreign states.
 The US set out a strict protection of its investment in Indonesia, written in the last paragraph 4 stating: “The Guaranteeing Government (US) does, however, reserve its rights to assert a claim in its sovereign capacity in the eventuality of a denial of justice or other question of state responsibility as defined in International Law,”
  referring to International Law on the Protection of Foreign Investments. 

Foreign Investment Law number 1/1967 was applied for the first time to formally liberalise natural resources for foreign investors, attracting various BIT and several big investors in mining, oil and gas.  The first foreign investor in gold mining (Freeport) signed its first contract for a 30 year period (1967-1997), and extended it to another 25 years.
 Its operations covered 10,000 hectares of land, without clear compensation to the people.
 Subsequently, on 24th August 1971, natural gas was discovered in the village of Arun, in Aceh province,
 with onshore and offshore reserves estimated at 17.1 trillion reserves within a 271 Ha area.
 Other natural resources were exploited in various parts of Indonesia, such as oil and gas in Riau and Kalimantan and mining in Nusa Tenggara Timur (NTT), exploited with the support of the military power and all benefits controlled and referred to the central government of Java,
 while the MHA in associated areas were increasingly marginalised.

Additionally, the transmigration policy under the centralistic Suharto regime moved the marginalised poor people on Java Island to other territories, i.e. Sumatra, Kalimantan, Sulawesi and Irian, along with the entitlements to the lands. This migration changed land ownership in certain areas, adding to the dilemma of defining indigenous people.
 

The government interpreted resource nationalism so as to get more benefits for its elites and foreign investors, to the dissatisfaction of many marginalised sub-states and peoples around the country. In particular, it fuelled the self-determination conflict in Aceh province, whose resources benefited the indigenous people little.
 Eventually, popular pressure from all over the country forced Suharto to step down and a reformation era started.     Centralisation caused the inequity in the allocation of natural resources, decentralisation to district level autonomy aimed to rectify the historical wrongs of the previous administration. However, as will be seen, it is questionable whether governments of autonomous regions are capable of protecting indigenous peoples vis-à-vis foreign investors. The Suharto era gave birth to a centralised and consolidated State at the expense of regional governments and the people themselves. This began to change once the Suharto regime ended. 
III. REFORM ORDER GENERATION (1998-2015)
After the fall of Suharto, the Reformation Order was a turning point for resource nationalism in Indonesia. Despite that, Article 33 of the Constitution remained untouched throughout four constitutional amendments,
 the Constitutional Court (MK) was established to provide a space for individuals and the people to review  laws considered not in conformity with the Constitution.
 In this era, arguments about resource nationalism emerged through judicial review in the MK and subsequently the imposition of a new legal regime in mining, negotiating BITs and challenging international arbitration awards. There is, however, a mixed picture with the MK more readily finding breaches in some areas than others. The vague concept has contributed to different interpretations.  Thus, this section is broken into three sub-sections. The first assesses the developing doctrine of constitutional review pertaining to natural resources and Indonesian law. The second addresses the export ban on raw materials while the third considers the status and effect of BITs.
A. Assessing the Constitutionality of Natural Resource-related Laws
A constitutional review of resource nationalism law illustrates the inconsistency of Indonesian legislation over the Constitution in decades. This judicial review was primarily initiated by the second largest Islamic nationalist organisation “Muhammadiyah”, under the banner of “constitutional jihad”. 
 


The first petition concerned the Oil and Gas Law 22/2001, made on the intervention from the International Monetary Fund’s  conditionality during the monetary crisis in Indonesia 1997-1998,
 and brought three times to the MK concerning the right of the state to control and to benefit the people. 
 In the first and second review in 2003, the MK decided to slightly alter the law to bring it in line with Article 33.
 The third review in 2012 was the most fundamental,
 the MK  ruling on a contradiction of law number 22/2001 with  Article 33 of the Constitution and dissolving the essential implementing institution for upstream oil and gas activities (BP Migas) on 13th November 2012.
 The MK argued that:
[f]irst, the Government could not directly exercise management over or appoint directly a BUMN (state owned company) to manage directly an entire oil and natural gas working area in the upstream sector; second, once BP Migas signed a PSC, the state becomes bound by the entire contents of the PSC, meaning that the state lost its freedom to make regulations or policies contrary to the contents of the PSC; and third, the non-maximising of state benefits for the maximum welfare of the people, because of the potential of the control over oil and gas by permanent establishment  or private entities, based on the principle of business competition.
 

The MK believed oil and gas are essential for the state and people, as referred to in Article 33(2 and 3) of the Constitution.  Therefore, “as long as the state has a capacity, i.e. capital, technology and management, the state has to take a direct control over oil and gas resources”.
 The MK confirmed the meaning of ‘state control’ is direct control of the state for the maximum benefit of the people. However, it has not yet clarified the capacity of the state and the background to the emergence of BP Migas as a rectification to the previous full control of Pertamina.
 So the MK assumes that when BP Migas signed a contract, it means that the state as a public entity has signed a contract as a civil arrangement, by which the state has bound itself to the rights and obligations of a contract law. 
 

Under the previous regime (Suharto), the control and power of the state was represented by the national private entity Pertamina, but under the reform era  the Law number 22/2001 was issued to split the upstream and downstream activities of oil and gas, with the upstream controlled by a new government institution (BP Migas), while the downstream remained under Pertamina.
 Pertamina was considered corrupt and inefficient during the Suharto era.
 Thus, “BP Migas replaced the position of Pertamina as the regulator, controller, and supervisor of the oil and gas upstream sector and thereafter Production Sharing Contracts (PSC) were entered into with BP Migas.” 
 The MK decision annulled this law, mentioning that BP Migas is not part of the government, and it prevented the government from using its full authority to control oil and gas resources.


In other words, the MK “requires the State to exercise direct control over the upstream oil and gas activities”,
 not to delegate to other bodies such as BP Migas. Consequently, BP Migas was dissolved as being against Article 33 of the Constitution. The MK made it clear that state power is limited to the right to regulate, not subject to contract, and a state company should be subject to contracts with foreign investors.
 However, the MK fails to capture the inability of the state to directly control these activities, which becomes a concern for its application,
 and its link to maximising benefits for the people.
 Hence, the decision has failed to appropriately use the term ‘direct control of the state’ in relation to Article 33 of the Constitution.  The essential idea was not to enforce the direct control of the government over the oil and gas sector, but rather to free the government from any contractual obligations with foreign investors, as arranged by BP Migas.  

 The MK decision referred to the meaning of ‘permanent control’ of the state, which may historically be affiliated to the UN Declaration of Permanent Sovereignty over Natural Resources (PSNR) in 1962. Hence, the dissolution of BP Migas was considered a misinterpretation by the MK of Article 33 and its relationship to BP Migas and Pertamina
. This can be seen on the same day (13th November 2012) of the MK decision, when the President Susilo  Bambang Yudhoyono (SBY) issued a Presidential Degree number 95/2012 on the Transfer of the Duties and Functions of BP Migas into the Ministry of Energy and Mineral Resource (MEMR), under the new banner of the special working unit SKK Migas, until new regulatory law could be passed by parliament. . 




 The Judicial Review of Electricity Law number 20/2002 ruled the Law on Electricity undermined the right of the state to fully control electricity against privatisation, as mandated by the loan agreement of the International Monetary Fund (IMF) during Indonesia’s monetary crisis in 1998.
 The MK rejected the government’s argument that regulating the electricity sector amounted to the same as “controlling” the supply of electricity. It held that the state’s obligation to ensure public prosperity would not necessarily be fulfilled by allowing competition, because the private sector would give priority to its own profits and would concentrate on the established markets, primarily in Java, Madura and Bali, whereas other, less well-established,  areas would be discriminated against. 

Again the MK believed cross-subsidies from these established markets would be required to support “less competitive” parts of Indonesia, and that subsidies could not be obtained from the private sector. In this context, competition would “tend to undermine state enterprises and might not guarantee the supply of electricity to all parts of the community”. 
 Therefore, the MK ruled that electricity, as a strategic sector under Article 33, can be controlled by the state in terms of operating through its enterprises, while private enterprises can only participate with state enterprises.
 The MK considered the different gaps between Jamali (Java, Madura and Bali), the areas of central government with a settled electricity market, and other areas which have insufficient electricity as a result of the centralistic policy of the last era. 
 Additionally, it considered the insufficiencies of state enterprises as mismanagement, corruption, collusion and nepotism, but this fact cannot override the meaning of state control under Article 33(2) of the Constitution.
 Hence, the MK invalidated the entirety of the Electricity Law 20/2002 and reinstated the previous Electricity Law 15/ 1985,   confirming that the MK intended to define the state’s control as full control over all aspects of electricity, including the supply chain, but failed to assess the ability of the state to exercise this service in respect to a private entity. 


The judicial review of the Law number 7/2004 on Water Resources
  related to several Articles, which provided the right to commercialise water, while Article 33 (2 and 3) of the Constitution explicitly stated the state shall control water as a natural resource. In the first review, the MK rejected the claimants’ argument that the state’s control over the essential aspects of peoples’ lives should allow for the monopoly power over water resources, but demands instead the regulation and monitoring of the water resources.
 State control was not direct and full, but conditional, as long as it follows the spirit of Article 33 of the Constitution. 

 This was amended by the recent MK Decision number 85/PUU-XI/2013,
 that the conditionality conditional decision norm apply, allowing the privatisation of water through the right to commercialise water.
 This has contributed to the lack of surface water for use by the majority of people 
 and lead to many conflicts between indigenous peoples and the investors.
 This followed on from the intervention of foreign international institutions, such as the IMF and the Asian Development Bank (ADB), making conditions for loans during the monetary crisis in Indonesia, under the “restructuration” program in 1998. 
  

The MK argues  access to water is a part of human rights, which a state has  the  duty  to respect, control and fulfil, as it isa public not private right under Articles 28H and 33(3) of the Constitution.
 In this case, the MK has also annulled the clause under Article 6 (3), which mandated the formal process through the regional government’s decision to prove the existence of the MHA to be entitled to the rights over water resources.
 So the MK legitimated the MHA as unconditional users of water resources in their areas, without subject to interventions by authorities. Eventually, the MK returned to the previous Law number 11/1974 on the Water, excluding foreign investors or private entity from water resources in Indonesia. 

The judicial review of the Law number 27/2007 on the Management of Coastal Areas and Small Islands (MCASI)
, declared coastal water area concessions as unconstitutional, not in conformity to Article 33(3) which demands benefit to the people. This decision protected traditional fishing communities which had been marginalised.
 The law had favoured private entities, funded by foreign agencies such as the USAID, ADB and WB, and provided a concession right for the private sector to exploit coastal waters and small islands, for aquaculture, tourism and mining to the detriment of the traditional users of the waters.
 Thus, the MK has amended the right to manage coastal resources by investors, which had adversely impacted the traditional rights of the MHA over coastal areas. 

The review of Law number 18/2004 on Plantations in relation to Article 21 of the Law, prohibited using and damaging plantations without a permit, or disturbing the plantation business and punishable with a maximum 5 years in jail and a fine of a maximum five billion rupiah.
 This law prevented the MHA and local people from accessing and taking benefits from plantations that were permitted to investors, and the investor can prosecute  the MHA around the plantation area. The term “prohibition to use plantation land without any permit”, dated from the colonial era and often covered MHA land.
 Hence, the MK found this violated the right of the MHA and that the Article was not legal binding, opening a space for the MHA to benefit from plantation areas. 


 The judicial review of Mining Law number 4/2009 concerned the role of the Government in issuing mining licences under Article 6 (1) (e), that required the licence to be issued after coordination with local government and the legislator.
 The MK ruled that the Government has to coordinate with certain people in the mining areas, not just with the local governments and legislators, ensuring direct popular participation. The ruling uses the term: “… to take into account people’s opinions” in Article 10(b) of the Law number 4/2009 on Mining Mineral and Coal is against the Constitution if not understood as the “obligation to protect, respect, and fulfil the people’s concerns in which their area is under a mining area and its affected area”. 
 So the MK has clarified the rights of people in and around mining operations to prior the concession, but the MK does not use the term “MHA” which was understood in limited spaces in relation to the forestry area, which may implicitly cover the broader meaning of the MHA. However, this ruling has no enforcement mechanism and is confined to other subordinate legislation. 
The judicial review of Forestry Law number 41/1999 relates to the status of the MHA in the state’s forests. Article 1(6) stated the “Adat forest is state forest within MHA’s area”, and allowed the state to claim indigenous forest to be under its control and issue a licence to investors. Article 4(3) stated the government would respect the rights of the MHA, subject to the qualification of the Constitution
 Thus, if the qualification is not met, the full control of government will prevail.  The MK in the first ruling in 2011 stated the law is conditionality unconstitutional , i.e. the law would considered unconstitutional subject to certain circumstances,,
 but it changed this in the second review in 2012 to totally amend the Law, as it against the Constitution.

 The objective of this Law is stated under Article 3, namely that “forestry resources are intended to the maximum benefit of the people on the basis of justice and sustainability”, but in practice it allows the grant of licences to investors for the exploitation of resources, without the consent of the MHA. The conflict between the MHA and investor continues without clear resolution.
 The MK ruled that the term “state” under Article 1(6) of Law number 41/1999 is against the Constitution,
 and to be  replaced with “Adat forest is a forest within the area of the MHA”.
 The Decision then recognized the indigenous people’s forest as separate from State-owned forest as part of the indigenous people’s entitlement to land in the forestry area.
 The MK Decision 35/PUU-X/2012 (MK Decision 35) has progressively opened a new space for indigenous people to claim their rights. 


The core of this decision relates to two constitutional issues, i.e. the recognition of indigenous forest and the conditional recognition over the existence of the MHA. The MK accepted the existence of indigenous forest, but rejected the request to amend the conditionality of recognition over the MHA, as attributed in the Law on Forestry.
 Following the MK Decision, the Ministry of Forestry stated they are waiting for provincial technical guidance to implement this ruling,
 while various local authorities seek Ministerial Regulation to clarify the ruling.
  Thus the application of this ruling remains for now uncertain. 

The MK of Indonesia can be seen as a reforming body for ensuring and reconfirming the rights of indigenous peoples. However, despite this the MK decisions aimed at ensuring direct adjustment of the existing provisions in legislation covering statutory Acts and subordinate legislations at provincial and district levels have often been ineffective. The complexity of legal claims for indigenous peoples, both under national and International Law, has left the problem unresolved.  

From the cases examined, the interpretation of the MK over Article 33 of the Constitution and its relationship to natural resources’ laws has contributed to developing the meaning of resource nationalism, with increasing recognition of the role played by the MHA under the term “state control” in the law relating to forestry, coastal areas, water resources, plantations and mining. This normative recognition and entitlement remains difficult to apply, as it is subject to qualifications in the Constitution and constraints in subordinate legislations. On the other hand, the MK decisions on electricity, water resources and coastal area law has mainly opposed the mainstream of privatisation, under the loan agreements with the IMF and WB during the monetary crisis in 1997.
 In contrast, with respect to forestry, mining and plantation law, the MK has implicitly supported privatisation. Further complexity is introduced by the position of the MK in the area of oil and gas law, where it has ruled in favour of direct state control
These different interpretations of the MK contribute to different approaches to the state control of resource nationalism in Indonesia.  
B. Imposing an Export Ban on Raw Minerals

Law number 4/2009 on Mineral and Coal Mining has been considered as the key piece of legislation concerning resource nationalism in the mining sector,
 replacing the Mining Law number 11/1967 that tended to favour foreign investors. The new law changes three key areas.

Firstly, it has revised the Contract of Work (CoW) to be a licence system for investors, considering that the contract system indicates an equal position between the State and investors, while the licence system would demonstrate the State being above investors.
 The CoW was developed from the BIT and additional obligations from that in the CoW could be a breach of the BIT, liable to international arbitration.
  Therefore Indonesia also negotiates the BIT and CoW to adjust to the provision of the Law, as described in the following items. 


Secondly, foreign mining companies need to divest at least 51 % of their shares in stages to their domestic partners,
 starting from the fifth to the tenth year of production. 
  Government Regulation 22/2010 requires 20% local ownership by the fifth year of production. Another regulation in 2012 required 51% local ownership in the tenth year of production.
  This new obligation is now under negotiation with foreign investors.

Thirdly, adding value to minerals through in-country raw mineral processing and refining,  restricted the  export of raw materials and required companies to increase domestic value-added processes within Indonesia, by January 2014.
 This obliged investors to process raw material in the country through establishing a smelter refinery.  After the negotiations, only some minerals are banned, while others will extend until 2017 when the smelter is ready.
 This provision also increases the progressive export tax on all exported commodities, 25% in the first year for copper, 20% for all other commodities and escalating to 60% for all materials in 2016.
Indonesia’s largest mines which are in Papua, Freeport,
  eventually agreed to build smelters during the renegotiation of the CoW, while Newmont in NTT filed a case with the ICSID against the Indonesian government in June 2014, then withdrew it several months later.
 Indonesia also negotiates the BIT as essential for ensuring state control of and maximising benefit for the people.
C. Negotiating Bilateral Investment Treaties (BIT)

Following the judicial review and new mining regime, Indonesia has negotiated their BITs with other states because of the current BIT arrangements, in terms of the absence of the expected benefits and the risk of compensation claims in international arbitration. These facts were considered contrary to the preamble, such as the BIT between Indonesia and Netherlands 1994, that they are:  “intending to create favourable conditions for investments by nationals of one Contracting Party on the basis of sovereign equality and mutual benefit”.
 The preamble of the BIT UK-Indonesia stated: “[r]ecognizing that the encouragement and reciprocal protection under the international agreement of such investment will be conducive to the stimulation of individual business initiative and will increase prosperity in both states”. 
  

 Under the sovereign equality principle (Article 2 (1) of the UN Charter 1945 that all nations are equal in sovereignty), the  “mutual benefit” principle is questionable from where the investor is weighted against the host state. Indonesia argues the existing BIT benefits only the developed states in practice, with capital and technology to invest in the newly independent countries, like Indonesia. Such an argument shows the BIT as an unequal treaty with unequal benefits between Indonesia and the foreign investors.
 This compares with an unequal colonial investment treaty with unequal sovereignty and benefit between the parties. The current model of the BIT answers sovereign equality, but it is not clear whether it refers to the benefits for the state or the people.
 Article 33 of the Constitution refers to the full and direct control of the state over natural resources for the benefit of the people, but with “no actual process to ensure the conformity between an international treaty and the Constitution”.
  Indonesia’s BITs were drafted in common form by the countries exporting capital.
 

Following this, Indonesia has decided to terminate the BIT with the Netherlands from July 2015, as part of a plan to end all 67 agreements with other countries, e.g. China, France and the United Kingdom, when they come up for renewal.
 Renegotiating BITs will face several threats from the existing international investment system, i.e. stabilisation, sunset and arbitration clauses.  For example, under the UK-Indonesia BIT, the stabilization or umbrella clause provided in Article 3 (2) stated that: 

[i]nvestments of nationals of companies of either contracting parties shall at all times be accorded fair and equitable treatment and shall enjoy full protection and security in the territory of the other Contracting party. Each Contracting party shall ensure that the management, maintenance, use, enjoyment or disposal of investments in its territory of nationals, or companies of the other Contracting Parties, is not in any way impaired by unreasonable or discriminatory measures. Each Contracting party shall observe any obligation it may have entered into with regard to investments of nationals or companies of the other Contracting Party.

The clause; “shall at all times be accorded fair and equitable treatment and shall enjoy full protection and security in the territory of the other Contracting Party”, would be regarded as a stabilisation clause for foreign investors to oppose any changes of law and policy of the host government and to claim compensation. This exists in most of Indonesia’s BITs, making foreign investors largely immune to any regulation changes and circumstances.
 

A “sunset clause” can be seen in Article 15 (2) of the Indonesia-Netherlands  1994 BIT.   It applies to existing investors for an extended period of 15 years from the termination date.
 Thus the protection right for foreign investors remains applicable until 2030. Equally, the term “expropriation” in Article 5 has protected foreign investors with a broad interpretation, as stated:

[n]ationals of either Contracting Party shall not be deprived, directly or indirectly, of their investments, be nationalized, expropriated or subjected to measures having effects equivalent to nationalization or expropriation in the territory of the other Contracting party, except by measures taken for a public policy.
This provision might imply the concern of the Netherlands over the Sukarno administration’s nationalisation of all Dutch investments in the Indonesian territories in 1958. The provision opens with  a vague concept of the term “indirect expropriation” and public policy exception, potentially disputed by both contracting parties, and if so the compensation would follow a traditional formula of  the “Hull standard”, that is stated in Article 5: “[t]he measures shall be taken in  full, prompt and effective compensation.” The BIT includes referral of disputes to the International Centre for the Settlement of Investment Disputes (ICSID), which has potentially disfavoured host states.
 
Terminating or reviewing a BIT may not prevent foreign investors filing an international arbitration claim during the timeframe of a treaty, 
 but a long-term resource nationalism policy can bind newly agreed treaties.
 Indonesia had to follow the rules of International Arbitration Law for dispute settlement and enforcement of international arbitration awards. Indonesia issued Presidential Decree (Keppres) number 34/1981 on the ratification of the 1958 UN New York Convention on the Recognition and Enforcement of International Arbitration Awards.  Article V (2) (b) of the New York Convention created a court of member states to refuse the enforcement of an international arbitration award if the enforcement would violate public policy of the place of enforcement. 
 Furthermore, it may be refused by a court, at the request of the party against whom it is sought to be enforced, if the contesting party can show, among other things, that:
(b) the party against whom the award in invoked was not given proper notice of the appointment of the arbitrator, or of the arbitration proceedings, or was otherwise unable to present his case; or (d) the composition of the arbitral authority, or the arbitral procedure, was not in accordance with the agreement of the parties, or failing such agreement, was not in accordance with the law of the country where the arbitration took place. 

This exception was then strengthened by the enactment of Law number 30/1999 on Arbitration, which regulates the enforcement of an arbitration award as long as it is not against “public order”. Its award has to be legislated by the Head of the National Central Court in Jakarta, if the losing party required. 
 

There are several cases where Indonesian state companies challenged international arbitration awards in the Central Court in Jakarta. For instance, in the Karaha Bodas v. Pertamina case on the geothermal project, the Jakarta Central Court cancelled the international arbitration award of the Geneva Arbitration on 19th August 2002, 
although the Supreme Court then corrected this annulment.
  In the Yuni Hariyanto v. E.D&F Man Sugar case,
 the Central Court of Jakarta rejected the ruling made by the London Court of  Arbitration on the Presidential Decree No. 34 in 1981, that sugar only can be imported by BULOG, making sugar import contracts by a private party invalid. In the case of Banker Trust International plc v. PT. Mayora, the Central Court of Jakarta annulled the enforcement of the London Court of Arbitration award for public ground on 3rd February 2000, a decision confirmed by the High Court on 5th September 2000.
  Other cases include the Banker Trust v. PT. Jakarta International Hotel Development
 and Bakrie Brothers v. Trading Corporation of Pakistan Ltd, 1986.


These commercial arbitration cases under the UNCITRAL rules have posed a dilemma as to how an international arbitration award can be challenged on the grounds of ‘public interest’ by the Central Jakarta Court, under the Act of Arbitration of Indonesia. While meanwhile invoking the  spirit of the Calvo Doctrine, so as to demonstrate the precedence of national law over International Arbitration Law. 
 

Indonesia ratified the Washington Convention 1965 (ICSID), 
 a year after it enacted the Law 1/1967 on Foreign Investment, and signed the first Contract of Work with Freeport, a company exploring mining in the West Papua province. ICSID decisions are equated with the final judgment of a contracting state’s court, subject to annulment under the ICSID Convention, with no chance for appeal or review within a national court system (as applies in commercial arbitration cases). Indonesia is concerned to amend this clause as part of negotiating the future  BITs, as described above. 

Thus far, Indonesia has faced six claims in the ICSID. Firstly, the Amco Asia Corps takeover of the old Kartika Plaza Hotel, owned by a foundation affiliated with the armed forces. The claimant alleged the Indonesian Government, through military action in January 1981, had seized their investment. The ICSID ruled that Indonesia had breached the contract and should pay compensation.
This is to be considered the first case Indonesia lost in the ICSID system.
 Secondly, the Cemex Asia Holding Ltd claim, concerning its purchase of 25% of shares in its state-controlled company, PT Semen Gresik, was withdrawn in 2007.
 Thirdly, in 2010, a claim was brought by the disgraced former owner of Bank Century, Rafat Ali Rizvi, under the BIT Indonesia–United Kingdom, which favoured Indonesia.

	          Fourthly, the ongoing claim of Churchill Mining Plc, (a Company from the United Kingdom and its subsidiary) concerned for mining licences revoked by the Regent of East Kutai District, East Kalimantan 
 on 4 May 2010. In the meantime, the claimant filed with the ICSID on 22 May 2012, after various unsuccessful attempts to settle the disputes domestically.
Interestingly, Indonesia has attempted to issue Presidential Decree number 31/2012 in order to exempt from the ICSID jurisdiction under the BIT UK-Indonesia. The Decree was understood as an implementation of Article 25 (4) of ICSID Convention that allowed a state to notify ICSID whether it would submit to the jurisdiction of ICSID. Article 1 of the Decree clearly stated that: “any disputes arisen from the administrative ruling of the district court within jurisdiction of Indonesia is excluded from the settlement in the ICSID jurisdiction”, but ICSID rejected this argument, as the case continues. 


	



Fifthly, the Nusa Tenggara Partnership B.V. and PT Newmont Nusa Tenggara Limited (PTNNT) filed against Indonesia in the ICSID on July 15th, 2014, based on the alleged breach of both the BIT between Indonesia and the Netherlands 1994 and of the Contract of Work (CoW), after the failure of national negotiations over six months.
  The issue began when the Statute Act on Mineral and Coal Mining 4/2009 required an adjustment of the existing CoW to be in line with that legislation, including   imposing a new export condition, a new export duty and a new January 2017 ban on the export of copper concentrate. Under the new law, PTNNT was required to build a smelter in Indonesian territory, but PTNNT withdrew the case after reaching an agreement with the Indonesian government. 
 

          This policy of challenging international arbitration awards was considered as a continuation of the Calvo spirit, but Indonesia seems ambivalent between rejecting international arbitration and reviewing international arbitration awards in the national justice system,
and under both situations, the benefit to the people remains questionable.

IV. REFORMULATING RESOURCE NATIONALISM 
            IN THE INDONESIAN CONTEXT
Following the inconsistency of resource nationalism described above, Indonesia has sought to apply a people-based resource nationalism principle within a human rights=based approach. This  approach as Miranda  observed, can “… offer a normative framework potentially capable of lending legitimacy to indigenous peoples’ local, anti-subordination struggles and of translating indigenous peoples” claims into recognizable rights.  To that end, indigenous peoples engaged in both informal mechanisms of knowledge production and norm-generation, and formal, top-down decision-making structures. 
 So that, ultimately, an account of indigenous peoples’ participation that reflects on these challenges perhaps holds some promise for the use of IHR Law as a meaningful tool of social transformation. This framework will be based on normative, institutional and public awareness developments and may be broken into several sub-categories: the normative development of the idea, the redefinition of the role played by the MHA, the definition of the term ‘people’, an integrated approach, via the Constitution, to the law pertaining to resource nationalism and increasing the development of institutions.

A. Normative Development

To develop a legal basis for people-based resource nationalism, Indonesia should change from full and direct state control over natural resources, to fully and directly benefit the people. Under Article 33 (2 and 3) of Indonesia’s Constitution, the people should be a beneficiary under this state control.
Such an understanding can also be seen from various MK decisions on natural resource related laws, that the status of people remains unclear under the increasing power of the state. 


Article 33 (2) states that all essential production for the people shall be controlled by the state. Essential production, such as with electricity, water resources and coastal areas, as reviewed by the MK, has been opposing privatisation, yet in reality, the state control through the Electricity States Company (PLN) and Water-related Companies, has not operated to the maximum benefit of the people, with inadequate electricity power and clean water, especially outside Java Island and with some remote areas having no access to electricity and clean water.
 In this case, the MK has been unable to assess the ability of the state to be in control and to maximise the benefits for the people in general, let alone the MHA in isolated forestry areas.  Therefore, it proposes that Article 33 (2) should read; “all essential production in relation to the majority of people, has to be controlled by the state, based on the people’s necessity in any means”. 

So the term  “state control”, or “privatisation”, may not be significant, as long as people’s necessity is taken into account. The idea is in line with the first Vice President of Indonesia, Moh Hatta, who stated: 
…it does not necessarily mean that the state itself should be an operator or provider of goods and services. More precisely state control means state regulation of economic activities, particularly to prevent the exploitation of those who are economically weak by those who are economically strong. 
  


Article 33 (3) of the Constitution states“[t]he land, the waters and the natural riches contained therein shall be controlled by the State and exploited to the greatest benefit of the people.” The origin of this Article was much influenced by the anti-colonial spirit to regain control over Dutch power at the time of independence.
 Such a construction makes people the beneficiary of natural resources but does explicitly provide for the state provision of resource-based services meaning a role exists for centralised and decentralised governments. However, absent from Article 33(3) is definition of the meaning and status of the ‘people’. If the ultimate beneficiary is to be the ‘people’ this has to come with an associated right to participate in the procedural process of natural resource development so as to include the Free, Prior and Informed Consent (FPIC) principle for MHA communities. Thus, Article 33(3), should read; “All people have the right to land, the water and the natural riches contained therein, under the control of the state.  The people will be identified on the given impact, historical possession and autonomous region, which is further regulated in a specific law.” This alteration would clarify the government’s current misperception which leads it to interpret the ‘right to control’ as the right of ownership by the state.


 Equally, Article 18B (2) reconfirms the existence of the MHA as a priority people to benefit from natural resources’ exploitation, considering their isolated and marginalised circumstances over decades. So Article 18B (2) has interpreted the term ‘people’ in Article 33, in current contexts. The limitation of recognition of the MHA should be released to provide a flexible space for the MHA to claim rights over natural resources in their ancestral areas. The joint approach to interpreting Articles 33 and 18B (2) of the Constitution would develop a new paradigm for the MHA in Indonesia’s system. 


 Having revised the Article 33 (3) of the Constitution, the argument might change how people’s right of participation over natural resources can be fulfilled under the state’s control. Previous decisions of the MK may have taken a different direction, to demonstrate peoples’ concerns rather than the state’s power to control natural resources. However to amend the Article of the Constitution would have to come through the House of Commons (MPR),  as the third amendment of the Indonesian constitution, Article 3 (1) gives the MPR  the authority to amend the Constitution.
 
B. Redefining MHA in a Postcolonial Context
 The general meaning of the term ‘people’ in Common Article 1 of the IHR Covenants can be applied both in a colonial and postcolonial context.  The term  “peoples” was commonly understood in a colonial context as meaning ‘indigenous’, but in a postcolonial context the term  “indigenous people” might be restricted in meaning. So the determination of people as colonial people in Common Article 1 (para 1) offers light on the substantive meaning of the term ‘people’ in the following paragraphs (2 and 3). The nature of colonial people is to be disadvantaged and marginalised in political, economic, social and cultural terms. Building upon this, the meaning of indigenous people in Indonesia can be potentially construed as being those marginalised from the central development. It also can be extended from the isolated into the non-isolated MHA, with reference to the marginalisation of the benefits’ allocations of natural resources.  

The rhetoric of Indonesia in considering the meaning of indigenous as similar to colonial people could be developed,
 to underpin the term  “people”, linking the colonial and indigenous meanings. Considering this similarity and essential character, then it can be resuscitated to the application of Common Article 1 of the IHR Covenants within the context of Indonesia.  That is to say the dominated relationship, marginalisation and   “unequal distribution of power and wealth”
 over colonial people can be linked to indigenous peoples in the postcolonial Indonesian context, and therefore the MHA has the right to internal self-determination in terms of the FPIC principle, that should be taken into account.
 Such understanding would help to implement the UNDRIP 2007, in particular the Articles 3 and 4 on internal self-determination, Articles 10 and 19 on FPIC and Article 8 (2) that; “States shall provide effective mechanisms for prevention of, and redress for: (b) any action which has the aim or effect of dispossessing them of their lands, territories and resources.” So in this regard, the UNDRIP can function as a tool to interpret the meaning of peoples under Common Article 1 and to support the analogical approach from colonial into postcolonial context and to benefit effectively indigenous peoples in Indonesia. 
Despite the report to the Human Rights’ Committee, Indonesia considered indigenous people as being the whole population of Indonesia However, domestically, the government has recognised indigenous people in a very limited way as geographically isolated people in relation to forestry, as called the MHA. It is different with the wider meaning of the UNDRIP, as distinguished historical peoples affiliated with certain territories, covering land, territory and resources. Indonesia did not recognise the meaning of indigenous people, according to the UNDRIP .in actuality, Indonesia has recognised some distinctive historical cultural peoples pre-dating Indonesia’s Independence, as having named special autonomy, such as in Aceh and Papua.
The meaning of Indigenous Peoples under the UNDRIP 2007 is designed to implicitly declare that the colonial meaning and spirit remains continued into the postcolonial time, in which the terms  “colonial people”, “non-self-governing” and  “trust territories” have finished their relevancy within a postcolonial state. In that way, Common Article 1 of the IHR Covenants has its relevance and is applicable in the postcolonial era. 
 

The right of indigenous peoples has been developing so as to be legally affirmed by the UNDRIP. This right was “guided by the purposes and principles of the Charter of the United Nations, and good faith in the fulfillment of the obligations assumed by States in accordance with the Charter”. So, the MHA would be entitled to the right of internal self-determination in the forms of minority or autonomy in International Law.
 

Duruigbo argues International Law has placed the entitlement to natural resources on the people rather than the state. It is people ownership and the government as the trustee or custodian.
 However, it has not been applicable because the state is the only legal subject recognised in general Public International Law.
 So the recognition of the term  “people” and its association with the natural resources  is neither clearly defined in public international law nor in Indonesian domestic law. This is despite the term  “people” being, in places, recognised as the holder of the right. In the general international context, the definition in International Law remains uncertain because in many provisions the word  “state” is dominant. 

  Hence, “colonial people” in Common Article 1, as interpreted in the colonial context, is similar in the postcolonial context. Additionally, the meaning of indigenous people in the Indonesian context, with respect to the MHA, should be extended from the isolated into the non-isolated MHA. This would cover the marginalised ethnic and pre-sovereign kingdoms for the benefits of and for sharing control of, resources allocation.  Mr. Anshor, a delegate from Indonesia in the Human Rights’ Committee stated: 
Masyarakat Hukum Adat were special communities governed by oral legal systems and were not indigenous peoples within the meaning of the Declaration on the Rights of Indigenous Peoples. Since the composition of the Indonesian population had not changed since the colonial era, Indonesia considered the entire population as indigenous. That did not mean, however, that certain provisions of the Declaration were not relevant, in particular those relating to free,  prior and informed consent or customary law. 

Contemporary discussion is dominated by the first model of indigenous people, as isolated peoples in forest areas, rather than the second model. However, without distinguishing between the meanings of indigenous, the government would face difficulties in advancing discussion on their entitlement over natural resources, or over a ceremonial culture. The UNDRIP 2007 tends to define indigenous peoples to cover both categories, that is to the historical nature of several distinguished tribes, kingdoms and the like, without being restricting to the number of groups and the nature of remote and non-remote areas.


  Equally, there were different historical relations of the various non-isolated MHA to the emergence of Indonesia, which brings the different status of people from others. The strongest bargaining comes from the pre-sovereign region of Aceh, which has a strong history of anti-colonialism and opposing  foreign interference. At a lower level, West Papua, which has a distinctive identity and came through the  process of the ‘free of Act’ in joining Indonesia, also enjoys a strong bargaining position. 
 Aceh people, as a sovereign region pre-dating the State of Indonesia, today shares some of the power and revenue of natural resources after the 2005 MOU Helsinki. 
 
C. Defining ‘People’

 Defining the term  “people” in Common Article 1 of the IHR Covenants,  shows that International Law has demonstrated the uncertain meaning of  “people” in the postcolonial context, as can be seen from the response of the Human Rights’ Committee
 to the dubious understanding of Indonesia over the meaning of “people” and its association to natural resources. However, the Committee is strongly concerned about the lack of Indonesian adherence to other provisions of the Covenants.
 Hence, Common Article 1 has been marginalized from the flow of arguments, both in the Human Rights Committee and the national report of Indonesia. 

Following the report concerning Common Article 1 (2) on the management of natural resources, Indonesia has interpreted the right of the whole people of Indonesia who initially struggled for the right to external self-determination and moved into the internal self-determination, as to the right of the State to manage natural resources for the maximum benefit of people, as explicitly stated in Article 33 (2, 3) of the Constitution.
 The term  “maximum benefit of people” has been questioned, as it may have depended on the ruling regimes to place people for their own interest. For example, during the Sukarno regime, the meaning of  “people” was strongly associated with the states, as common  conciseness of the newly independent states, but then during the Suharto regime, the centralistic system was imposed, so most of the development of and benefit of, natural resources, was enjoyed by the elite of the central government. 

      
The use of  “indigenous people” as the whole of the people in Indonesia in the official report to the IHR Committee has been misleading and inapplicable for the post-reformation era, in which the decentralisation principle applied. That understanding was only workable in the centralistic system (pre-reformation, 1945-1998), in which all resources and power was under the control of the authoritarian central government in Jakarta.
 The unequal distribution of the profits and the benefits of resources and developments remains a big gap between central Jakarta and its surroundings and those outside the island of Java. Despite the term  “Indonesia” being used for a multi-ethnic uniformity and equality of all people, in practice, the centralistic power had marginalised other entities and ethnic groups outside the Javanese, illumined by the glory of the ancient Hindu kingdom of Majapahit on Java island, a central power over its subsidiary.  


People-based resource nationalism under Common Article 1 should not be understood as a separatist movement, or legitimising such a movement, but rather as the right of people to internal-self-determination. It would fill a gap in the national legal system and provide a response to rectify the effects of the centralied government of the Suharto era. 
 However, there is no serious effort to link this meaning so as to demonstrate that indigenous people are entitled to the benefits of natural resources. So the meanings of “people” and  “indigenous people” in the Constitution have yet to be integrated to define Common Article 1 on people-based resource nationalism. Furthermore, the overlapping and inconsistency of regulations on natural resources has tended to alienate the people (indigenous people) from the entitlement to resources. 


 As mentioned above, a central state government was given a mandate by the 1945 Constitution’s Article 33 to utilise and manage natural resources in  “the best interests of the public” without giving a definition of this concept. The government had a right to decide what the best interests of the public were at that time, but also the members of the public had an equal right to use these resources, directly or indirectly, as long as they comply with the rules provided by the government.
D. An Integrated Law on Resource Nationalism

The implementing law of Article 33 on resource nationalism is referred to in several aspects of legislation, such as the laws on oil and gas, mining, forestry, water resources and investment. Such divergent legislation has contributed to potentially conflicting interpretations of the rights of the State in Article 33, and its relationship with various lower legislations from ministerial to special autonomy provinces and districts. Therefore, the main law regulating resource nationalism would interpret Article 33 on the degree of the rights of the State, in comparison to special and district autonomies, and to define the people who are entitled to the substantial and procedural rights of resource nationalism.  

It would form an umbrella law for natural resources, including usage, exploitation and conservation of resources in land, sea and space, and it needs an independent body for managing natural resources, rather than different agencies as nowadays. It would satisfy an emerging need for a new law on oil and gas, water resources and electricity post the annulment in the MK, which would define the extent to which resource nationalism can be exercised, under the conditions of people's necessities and interests and in relation to foreign investors.
 This integrated law could be a main basis for resource nationalism and its legal arguments, as a manifestation of Common Article 1 of the IHR Covenants, Articles 33 and 18B (2) of the Constitution and the UNDRIP 2007.

 It is also highly recommended that Indonesia issues legislation to ratify the Optional Protocol of the IHR Covenants, to establish communication access for the people in the international forum when the national system has been considered failed. Indonesia has accessed the International Covenant on Economic, Social and Cultural Rights in February 2006, but has yet to sign and ratify its Optional Protocol.
 Indonesia argues for the absence of ratification of ‘any international instrument establishing an individual complaint system, since several complaint mechanisms had been set up in the country, including the National Human Rights’ Commission and the Ombudsman.’ 
 However, as previously described, both institutions have no necessary power for advancing complaints into the justice system. As a result, many complaints have been considered as merely the rallying cries of marginalized peoples.
In a normative sense, the Indonesian Law No. 39/ 1999 on Human Rights guaranteed everyone the right to submit an individual complaint to the competent international mechanisms.
 Yet without ratifying the Optional Protocol, it has no meaning in practice. It should be noted that Indonesia is considered “dualistic” in terms of international treaties, and it would need a transformation in the legislation of international covenants so as to be implemented in Indonesia’s legal system.
 In other words, they cannot automatically be applicable without any domestic legal ratification instrument.
However, there is a tendency that the ratification of IHR Law in Indonesia might be rhetoric, due to the lack of clear understanding of the provisions of Covenants, national legislation and enforcement procedures.

E. Institutional Development
Under the Indonesian system, the establishment of the National Human Rights’ Commission originated from the emergence of the human rights’ violations in East Timor during its annexation by Indonesia, to prevent international interference.
 Thus, Indonesia enacted the First Law on Human Rights 39/1999 and Human Rights’ Court number 26/2000.
 So the power of the Human Rights’ Commission was limited to investigation of and making recommendations to, related authorities.
 However, it   cannot be applicable and appear as rhetoric to avoid from international pressure. Following these limitations, the State of Indonesia would need to empower this institution so as to have more power, such as to bring any human rights’ violations to justice.   To that end, the revision of the Human Rights Law is required so as to increase its authority from merely accepting the human rights’ violations’ complaints, investigations and making recommendations, to the level of prosecution, and in some degree to communicate with the International Human Rights’ Committee, i.e. the Committee on ESCR.

Secondly, it would also need a National Commission on the MHA, which is specifically responsible to coordinate and monitor the development of the MHA  in both isolated and non-isolated places, and bring to the national authorities any concerns that arise. This Commission can represent the MHA at local and national levels, in terms of ensuring welfare and justice concerning the people- based resource nationalism principle. This sort of MHA association is now emerging in local contexts in different forms, but there are no relations between one another. For example, the Assembly of Aceh’s Adat (the Majelis Adat Aceh, MAA) in the special province of Aceh, which was established a few decades ago, has no access (representation) to central government, as is the case with other MHA associations, like Anak Dalam in Jambi, Dayak in Kalimantan and others. Thus this new MHA National Commission can be a breakthrough for the MHA, which currently remains isolated and lacking development in social, economic and cultural areas. 
F. Empowering  Masyarakat Hukum Adat (the MHA)
 It has been considered that many laws and policies of the government lack effectiveness in both their communication and in their understanding of their beneficiaries. So it is a concern that the current recognition of the MHA and its associated rights has yet to be well informed, and can be easily misused on the ground. The central or regional governments, where the indigenous peoples’ movements emerged, have not been fully aware of their role in the potential settlement of disputes through approaches centred on people-based resource nationalism.  Such failures have worsened the situation, leading to the violation of human rights. As a result, for instance, Indonesia has been cautious to report the implementation of Article 1 to the Human Rights’ Committee, preventing the indigenous peoples’ movements’ issues from international attention. 

Hence the role to educate and advocate the rights of the MHA should be handed not only to the central government and their relevant institutions, but also to regional autonomous governments. The Human Rights’ Committee, or the Committee on ESCR, must give a clear assessment of the capacity of any indigenous peoples in each state party, to ensure their development, in addition to the report of contracting State Parties. This may lead the National Human Rights’ Commission to set up the empowerment programmes for the MHA, instead of a passive role of receiving complaints and making superficial assessments for particular reasons. 


Today there are hardly any organisations in Indonesia consistently working to educate about the rights of the MHA. In most cases, the public will only be aware when a member of the MHA has been a victim of this contest. A lack of systematic support appears on the ground.
 The geographical marginalisation, the lack of communication access, along with the lack of political representatives at local and national levels has made the MHA at stake. More specialised support should be developed to enhance people’s understanding of rights and how to protect them using the people-based resource nationalism principle at the regional, national and international levels.
   

There is some support and empowerment by local NGOs with very limited resources and without a clear framework to link up with the national and IHR systems, so the process remains isolated and disjointed. It can be seen in the empowerment programme by the local foundation Rumsram in Adat Awur forest in Biak Numfor district, Papua. This sporadic programme is intended to consolidate various clans of the MHA in the area, and give support to manage their resources.
 Equally, the assessment and empowerment programmes by the Centre for Education and Society Development (PKPM) Aceh, to revitalise the MHA Kejereun Blang in rice farming system in Aceh Besar, appears very limited. 
  It seems the current programme has been considered isolated from the human rights’ system and associated with political pragmatism rather than empowerment of the MHA, such as the political support by the National Alliance of Indonesian Indigenous People (AMAN) for a certain candidate for the presidency during the general election. 
 

Indeed, an integrated framework is required between national and IHR Law to make this more effective. So the roles of the Committee on ESCR and the HR Committee should actively engage in promoting and educating the MHA on their rights and entitlements, through associated human rights’ institution or NGOs in member parties. So a positive awareness of the MHA on the ground can be increased to attract the attention of local and central governments, in addition to and international support, so as to more equally distribute the benefits of natural resource exploitation in Indonesia. 
V. CONCLUSION
The central idea of this paper has been the development of resource nationalism in Indonesia as a manifestation of anti-colonialism through the affirmation of sovereignty over natural resources. This then evolved into a power of the state to control natural resources for the benefit of its people, as stated in Articles 18 and 33 of the Indonesian Constitution 1945. These, however, have been subject to varying interpretation across various governmental regimes.

During the Sukarno period, resource nationalism was construed as a means to regain control over colonial based investments. Then during the Suharto period it was used to liberalise natural resources for invited foreign investors through the signing of the BIT with developed states. Under this regime, the centralized state control of natural resource exploitation in the regions occurred as a coalition between foreign investors and the elites of the Suharto regime. As a result, the role of the MHA was marginalised and indigenous people derived little if any benefit. 

After the fall of Suharto, the reform era emerged to rectify the previous approach. MK judicial review judgments increasingly considered natural resource laws, while policies emerged for the termination and negotiation of BITs. Restrictions and obligations were imposed on foreign investors and international arbitration awards were challenged. However, these actions underscored the dominance of the central government, overriding the interests of the MHA and its ability to benefit from natural resources. As such, a fundamental shift from a state-centric to people-centred resource nationalism is required. Such a move would conform with the internal self-determination principle found in Common Article 1 of the IHR Covenants. 
At the domestic level, the normative system referred to in Article 33 of the 1945 Constitution, that state controlled resource nationalism has become absolute and rigid. This is based on a fundamental misunderstanding of Article 33 which does not grant the right of ownership of natural resources to the state but rather it imposes a duty to control and regulate them. This error has placed indigenous peoples far from the benefits of the often prodigious natural resources. Lacking a clear normative framework and absent adequate procedural rights, they are unable to claim the right to benefit from natural resources. This has been brought about largely by the misreading of the Constitution. To rectify this problem,  Common Article 1 should be interpreted with Article 33 as a basis for indigenous peoples to demonstrate their rights regarding resource nationalism. To this end, the government has to define who and to what extent the indigenous peoples are entitled to the benefits and to develop a mechanism to demonstrate peoples’ rights in judicial and non-judicial systems, and also to prevent their marginalisation. 

   An integrated law is needed to interpret resource nationalism under the Constitution, and become a reference for various sectors of natural resources’ legislation, both in central and autonomous governments. This would cover the scope and content of the terms ‘state ownership’ and ‘maximising people benefit’, along with defining the MHA and systematic ways to measures these criteria. Such a law would help Indonesia to clarify potential tensions with its autonomous areas and foreign investors, and to meet IHR norms. 
 The inclusion of people-based resource nationalism to be implemented under Common Article 1 and using domestic sources, can serve as a guide for other postcolonial states to follow. Equally, there is an increasingly prominent role for the National Human rights Commission to play in connecting the MHA, national and international legal systems. This will ensure greater application of a people-based resource nationalism in a more concrete fashion, particularly through awareness of rights, enhanced advocacy and enforcement at the domestic and international levels when it comes to the renegotiation of BITs and contracts with foreign investors. 
*  Lecturer in Law, Syiah Kuala University, Indonesia


**Senior Lecturer in Law, Anglia Ruskin University, United Kingdom


� The three points of Article 33 has remained essentially untouched throughout four packages of post-Suharto Constitutional amendments, but it has had two additional paragraphs added to it: (1) The organisation of the national economy shall be conducted on the basis of economic democracy upholding the principles of togetherness, efficiency with justice, continuity, environmental perspective, self-sufficiency, and keeping a balance in the progress and unity of the national economy. (2) Further provisions relating to the implementation of this Article shall be regulated by law.


� Joshua Barker, ‘Beyond Bandung: Developmental Nationalism and (Multi) Cultural Nationalism in Indonesia’, Third World Quarterly, 29:3 (2008) 524, and  Roeslan Abdulgani, The Bandung Connection: Konperensi Asia-Afrika di Bandung tahun 1955, (Gunung Agung 1980) vi.


� John G. Butcher, ‘Becoming an Archipelagic State: The Juanda Declaration of 1957 and the ‘Struggle’ to Gain International Recognition of the Archipelagic Principle’, in Robert Cribb and Michele Ford, Indonesia Beyond the Water’s Edge,  (Institute of Asian Studies 2009) 44. 


	� Roland Burke, Decolonization and the Evolution of International Human Rights, (University of Pennsylvania Press, 2010) 46.


� See  the ‘Final Communiqué of the Asian-African Conference of Bandung’ in the Ministry of Foreign Affairs of Republic Indonesia (ed.) Asia-Africa Speak from Bandung (Djakarta 1955) 161-169.


� See in ‘Bandung Spirit’ in <www.bandungspirit.org>, accessed on 15 December 2015.


� See  point 2  of  (D): Problems of Dependent Peoples  of the ‘Final Communiqué of the Asian-African Conference of Bandung’, (n 6) 161-169.


         � See Article 1 of UNGA Resolution 1514 (XV) on the Declaration on the Granting of Independence to Colonial Countries and Peoples, 14 December 1960. 


� See Carlos Romulo, the Meaning of Bandung, (Chapel Hill and University of North Carolina Press 1956) 3.


� See Partha Chatterjee, ‘Nationalism Today, Rethinking Marxism’ A Journal of Economics, Culture & Society, 24:1, (2012) 9-25.


� Roeslan Abdulgani, (n 3) 69; Sukarno, Speech at the Opening of the Bandung Conference, 18 April 1955 in Africa-Asia Speaks from Bandung, 19-29, (Indonesian Ministry of Foreign Affairs 1955); Appadorai, the Bandung Conference, (Indian Council of World Affairs 1955).


         � See Roland Burke, (n 5) 45.


� Sukarno,  (n 12).


� See Roland Burke, (n 5) 45.


� Asia-Africa Conference Proceeding, (Bandung Conference Secretariat 1955).


� Several diplomats from TW states  has recognised that the language of self-determination was borrowed from final resolution of the Bandung Conference. See Roland Burke, (n 5)  51-52.


� See  point 1 of the Human Rights and Self-determinations of the ‘Final Communiqué of the Asian-African Conference of Bandung’, (n 6) 161-169.


	� See point 6 of the Economic Cooperation of the ‘Final Communiqué of the Asian-African Conference of Bandung’, (n 6) 161-169.


	� See Roland Burke, (n 5) 39.


	� See point 3 in the Economic Cooperation of the ‘Final Communiqué of the Asian-African Conference of Bandung’, (n 6).


� Partha Chatterjee, (n 11). 


         � BS Chimni, ‘The Past, Present and Future of International Law: A Critical Third World Approaches’,  Melb. J. Int’l L. 8, (2007) 499.


�Dino Pati Djalal, ‘Geopolitical Concepts and Maritime Territorial Behaviour in Indonesian Foreign Policy’,  (Simon Frasor University 1990) iii.


� Such as Britain, Australia, the Netherlands, France and New Zealand. See the full argument in United Nations, ‘United Nations Conference on the Law of the Sea, Official Records, First Committee on Territorial Sea and Contiguous Zone, (Geneva 1958) 25,  <�HYPERLINK "http://untreaty.un.org/cod/diplomaticconferences/lawofthesea-1958/vol/english/1st_Cttee_vol_III_e.pdf"�http://untreaty.un.org/cod/diplomaticconferences/lawofthesea-1958/vol/english/1st_Cttee_vol_III_e.pdf� >,  accessed on 5 January 2015; Sora Lokita confirm that ‘it is highly likely that Indonesia’s baselines were adopted as a key example in the drafting process of the LOSC provisions of the archipelagic baselines.’ See Sora Lokita, ‘the Role of the Archipelagic Baselines in Maritime Boundary Delimitation’,  (Division for Ocean Affairs and the Law of the Sea Office of Legal Affairs, The UN, New York, 2010) 15.  <http://www.un.org/depts/los/nippon/unnff_programme_home/fellows_pages/fellws_paper/lokita_0910_indonesia.pdf.>, accessed on 5 January 2015.


� See R.P. Anand, Studies in International Law and History, an Asian Perspective,                (Martinus Nijhoff Publishers 2004)180-196. 


� The coastal states that oppose the US are made by Angola, Argentina, Brazil, China, Colombia, Costa Rica, Colombia, Ecuador, El Savador, Peru, the Philippines and Vietnam. See Oxman, ‘The Third UNCLOS: the Eight Sessions, 1979’, AJIL 74, (1980) 10. 


� See Larson, ‘Security Issues and the Law of the Seas: A General Framework’, Ocean Development and International Law Journal 15, (1985) 136.


� See R.P. Anand, (n 26) 224.


� See R.P. Anand,  Ibid.


� The  Nationalisation Law 86/1958, (Article 7) stated that this Law come into force on 27 December 1958, and has a retroactive power by 3 December 1957.


� For example the  Law number 86 /1958 on Nationalisation of Dutch’s Company,  the Law number 3Prp. /1960 on Possessing the Unmovable Property Belong to Personal Dutch Citizenship,  Government Regulation   number 2/1959 on the Main Framework of the Implementation of  Nationalisation of Dutch Company,  Governments Regulation number 3/1959 on Establishment the Body of Dutch’s Company Nationalisation, Government Regulation number 19/1959 on the Confirmation of Farm/Plantation of Dutch Company Which are Under Nationalisation Scheme, Government Regulation number 235/1961 and number 1/1960 on Confirming Dutch’s Pharmacy Company under Nationalisation Scheme, Government Regulation number 1/1961 on Confirming Trade Dutch’s Company under Nationalisation Scheme,  Government Regulation number 48/1960 on Confirmation of Insurance Dutch’s Company under Nationalisation Scheme, Government Regulation number 34/1960 on the Nationalisation of Dutch’s  Maritime’s Company in Indonesia, and so forth.  


� This Law was intended as stated in point (c ) Consideration, ‘to maximum benefit for Indonesia’s people and to strengthen peace and security of state’.


� The compensation was construed with the ability of the new state than what was formulated under the ‘Hull Standard’, i.e. prompt, adequate and effective, as the former colonies have seized the wealth of state. See the argument of Indonesian representative, Mr. Mochtar Kusumaatmadja  in Tobacco Bremen case 1959 in J. Leyser, ‘Indonesia’s Nationalisation of Dutch Enterprises and International Law’, Australian Outlook 14: 2, (1960) 200-210. 


� See for example Tobaco case in Bremen Court, Ibid. 


� See J Thomas Lindblad, ‘The Economic Decolonisation of Indonesia: a Bird’s-Eye View’, Journal of Indonesian Social Sciences and Humanities 4, (2011) 18-20. 


� More history of Mining in Indonesia, see Muchtar Kusumaatmadja, Mining Law,


(Padjajaran University 1974) 2.


� See M A Karim and K Mills, ‘Indonesia Legal Framework in the Oil, Gas Energy and Mining Sectors including Dispute Resolution’, (2003) <�HYPERLINK "http://arbitralwoment.org/files/publication/4907092548666.pdf"�http://arbitralwoment.org/files/publication/4907092548666.pdf� >, accessed on 7 February 2014; and A. Saleng, Hukum Pertambangan (Mining Law), (UII Press, 2002).


�  See a broad analysis on this issue in Bernadetta Devi et al., ‘Mining and Development in Indonesia: An Overview of the Regulatory Framework and Policies’, Final Report, March 2013, (Centre for Social Responsibility in Mining, Sustainable Mineral Institute, Queensland, 2013) 16. 


� See M A Karim and K Mills, and A. Saleng, (n 38).


� The first mining found in Ombilin, Sawahlunto, West Sumatra in 1866 and commenced operation in 1891. See Bernadetta Devi et al., (n 39) 15. 


� See Article 11 and 12 of the Law Number 44 Prp. 1960 on Oil and Gas; and Newbery, Mark, ‘New Indonesian Oil and Gas Law’ in the International Bar Association, Journal of Energy & Natural Resources 20: 4, (2002) 356.


� See Article 2 and 3 of the Law Number 44 Prp. 1960 on Oil and Gas.


� See completely in the Indonesia Foreign Capital Investment Law No. 1 of 1967, entered into forced on  January  10, 1967. 


� The Cabinet of Ampera was formed on July 28, 1966, by Sukarno but in actuality Suharto was in charge of this cabinet after the military coup on September 30, 1965; and on March 11, 1966 Suharto was formally appointed as Acting President by MPRS (the Provisional People’s Consultative Assembly) under the claim of the Letter of Supersemar (Order of March the Eleventh) from Sukarno. This Cabinet then dissolved on October 11, 1967. See A. Yusrianto Elga, Misteri Supersemar, Dimanakah Supersemar Berada?, (Palapa, Jakarta 2013). 


� See the Decree of the Sukarno’s Dwikora Cabinet Presidium, No. AA/D/25/1965 of March 19, 1965.


� See the Decree of the Sukarno’s Dwikora Cabinet Presidium No. AA/D/26/1965.


� See the Decree of Dwikora Cabinet Presidium, No. AA/D/27/1965 on the placing of the Pan Am Oil Company under the temporary supervision of the Government. Additionally see the Decree of the Chairman of the Cabinet Presidium (Soeharto) No 129/U/KEP/12/1966 on December 30, 1966.


� See the Indonesia-US Investment Guarantee Agreement in Jakarta on 7 January 1967. The agreement signed by Adam Malik, the Minister of Foreign Affairs, Republic of Indonesia, and Jack W.Lydman, Charge d’Affairs a.i. for the United States of America.


� Ibid.


�  On 12 March Sukarno  transferred its power to Suharto, and on 7 April 1967 the Contract between The Government of Indonesia and Freeport signed. 


� See David Webster,  ‘Already Sovereign as a People: A Foundational Moment in West Papuan Nationalism’, Pacific Affairs,. 74: 4 (Winter 2001-2002) 507-528, 522.


�See the history of ExxonMobil in Indonesia, <http://www.exxonmobil.cp.id/Indonesia-Bahasa/PA/about_history.aspx.>, accessed on 15 August 2015. 


� PT Arun was established by Suharto  on September 19, 1978 with two special harbour for trading purposes. This equity was possessed by Pertamina 55%, ExxonMobil 30 % and Japan Indonesia LNG Company (JILCO) 15%.


�See ‘Kisah Mesin Penangguk Uang Bernama Arun (the History of Money Machine of Arun)’,  Tempo, Monday, (12 May 2003). 


�See further explanation in M.S. Ross, ‘The Role of Land Clearing in Indonesia’s Transmigration Program’, Bulletin of Indonesian Economic Studies’, 16:1, (1980) 75-85, and Rebecca Elmhirst, ‘Space, Identity Politics and Resource Control in Indonesia’s Transmigration Programme’, Political Geography 18 (1999) 813-835.


� There has been a mega investment of  LNG exploration by ExxonMobil in the North Aceh, and Gold Mining by Freeport in the South Province of Papua which has a strong link to the emergence of conflict in these areas. 


� It signifies the essential agreement of Indonesia’s people in early decade of independent is still valid and beneficial to be implemented in current circumstances, and  provided the basis for state-control over essential natural resources and services for maximum benefit to the people.


� The Constitutions cover the 37 Articles plus four transitional clauses in the 1945 Indonesian Constitution.  It has undergone a series of four amendments since the fall of the Suharto regime in 1998. The amendment of Constitution occurred in 1999, 2000, 2001 and 2002 respectively. See Sri Soemantri, Hak Uji Material di Indonesia, (Alumni 1997) 6-11.  (the Right of Material Review in Indonesia).


� The term ‘jihad’ is primarily used to struggle for self-defence in Islamic doctrine which was effectively used as anti-colonial tool during Dutch colonialism. The notion then transformed into anti-privatisation and foreign investment as it considered being part of the continuing colonialism over natural resources in Indonesia. The constitutional jihad movement is initiated from the 2009 national conference, to investigate laws which were contradicted with the Constitution, particularly in the field of natural resources. This formulation then brought and formally imposed as  Muhamadiyah’s organisational agenda in 2010 national congress of a 100th anniversary of the organisation. See further exploration in Ahmad D Habir, ‘Resource Nationalism and Constitutional Jihad’, Southeast Asian Affairs, (2013) 121-134, and Mervyn Piesse, ‘Indonesia: Muhammadiyah’s “Constitutional Jihad” Threatens to Undo Key Legislation’, Wednesday 10 June 2015, <�HYPERLINK "http://www.futuredirections.org.au/publications/indian-ocean/29-indian-ocean-Sswa/22"�http://www.futuredirections.org.au/publications/indian-ocean/29-indian-ocean-Sswa/22�>,  accessed on 14 August 2015.


�‘Tiga Tahun Dalami Kelemahan BP Migas’(Three Years Examine the Weaknesses of BP Migas) Tribunnews, 16 November 2012,  <http:www.tribunnews.com/2012/II/15/muhammadiyah-tiga-tahun-dalami-kelemahanbp-migas>, accessed on 15 August 2015. 


� Mirza Karim, ‘A Controversial Decision of the Constitutional Court on the Indonesian Oil and Gas Law’, JWELB,  6:3 (2013) 261.


� See MK Decision Number 002/PUU-I/2003, 20/PUU-V/2007, and 036/PUU-X/2012 on Judicial Review the Law Number 22/2001 on Oil and Gas towards the 1945 Constitution. MK Decision number 02/PUU-I/2003 ruled that the division of upstream and downstream of oil and gas business is still equivalent with the meaning of Article 33(2 and 3) of Constitution. The second round MK also rejected to need to agreement of parliament for Cooperation Contract of Oil and Gas through MK Decision number 20/PUU-V/2007.  


� See The MK Decision number 36/PUU-X/2012. (Hereafter cited as MK Decision 36).


� Ibid., the decision of the Court to disband the BP Migas has immediate legal effect and final. In such critical situation the president of Indonesia issued Presidential Regulation No 95/2012, which provisionally transferred the powers and responsibilities of BP Migas to the Indonesian Ministry of Energy and Mineral Resources, and declared that all Production Sharing Contracts that had been entered into BP Migas shall remain valid until they expiry. Subsequently, the Minister of Energy and Mineral Resources had followed with the establishment of an the Interim Working Unit for Upstream Oil and Gas  Activities (SKSPMIGAS), which report directly to the Minister of Energy and Mineral Resources, to take over the duties and function of BP Migas. 


�  Ibid., 


� MK Decision 36, (n 64) 101.


�  point 3.13.4, (n 64) 107.


�  point 3.13.4, (n 64) 108-109, and see the Conclusion of the Decision at 115-123.


� The issuance of the Law number 22/2001 on Oil and Gas was to rectify the insufficiency of the Law number 44/1960 and the Law number 8/1971 on Pertamina.


� Pertamina was established in 1971 to act as an operator to drill and produce oil, to select contractor, and sign Production Sharing Contract with foreign investors. See Ahmad D Habir, (n 60) 121-134.


� See the Government Regulation number 44/2002; Mirza Karim, (n 62) 260.


� See Michael S Clark and Dewi Savitri Reni, ‘BP Migas Decicion’ <http://blog.ssek.com/index.php/2012/1/bp-migas.html.>, accessed on 15 August 2015. 


� Simon Butt and Fritz Edward Siregar, ‘Analisis Kritik terhadap Putusan Mahkamah Konstitusi Nomor 36/PUU-X/2012’, (a Critique of MK Decision 36), Mimbar Hukum, 25: 1,  (February 2013) 1-12. 


� MK Decision 36, (point 3.13.4), and (point 3.13.3) 106.


� However, there is a different opinion from the prominent lawyer  Hikmahanto Juwana that  the existing of BP Migas is not considered represented the states, it is a private legal entity, so the status of contract considered as a  private contract under International Private Law, not International Public Law. So if the BP Migas lose in the claim by the contractors, it would not directly affect to states. So according to him it no needs to amend the Law on Oil and Gas 2001, but it just needs to amend the  Contract of Work (KKS), so it has yet against the Constitution. See Hikmahanto Juwana, ‘The Obligation to Ensure the Conformity of International Treaties with the Constitution’,  IJIL  8: 3 (April 2011) 434, 446.


� BP Migas is suspicious for ‘inefficiency and misuse of power’. See MK Decision 36, 105 and (point 3.13.4). 


� Some explanation on this issue, see in Mirza Karim, (n 62) 260-263.


� See Ari H. Sumarno, ‘Migas Setelah Pembubaran’, Kompas, 25 January 2013. (Oil and Gas after Dissolved).


� Simon Butt and Tim Lindsey, ‘Economic Reform when the Constitution Matters: Indonesia’s Constitutional Court and Article 33’,  Bulletin of Indonesian Economic Studies 44: 2, (2008) 239-62, 255. 


� For example Article 7 of the Law number 20/2002 on Electricity, stated: ‘appropriate cost’ instead of the previous law number 15/1985 ‘affordable cost’ for community.  So appropriate cost is depends on the investors as a provider, not to the affordability of people. See MK Decision 001/PUU-2003.


� MK Decision number 001-021-022/PUU-I/2003.


� Ibid., 347.


� See the argument of MK Decision number 001-021-022/PUU-I/2003,  348, 340-352.


� See MK Decision 001/PUU-2003.


� Several registration number for this Law in MK, i.e. PUU number 58/PUU-11/2004; number 59/PUU-II/2004; number 60/PUU-11/2004; number 63/PUU-11/2004 and number 08/PUU-11/2005. 


� See the MK Decision Number 058-059-060-063/PUU-II/2004 and Number 008/PUU-III/2005,  point 5, 474;  point 9, 475-523.


� See the MK Decision, Ibid.,  point 6,  474.


� MK Decision number 85/PUU-XI/2013, 107.


�  See Article 7(1) 2004 of Law of Water Resources.


� for example in Klaten. See ‘Walhi Tuding Undang Undang Sumber Daya Alam Pesanan IMF’, Republika, 12 Maret 2015, accessed from < �HYPERLINK "http://www.republika.co.id/berita/nasional/umum/15/03/11/nl1ux7-walhi-tuding-undangundang-sumber-daya-alam-pesanan-imf"�http://www.republika.co.id/berita/nasional/umum/15/03/11/nl1ux7-walhi-tuding-undangundang-sumber-daya-alam-pesanan-imf�>,  accessed  on 2 August 2015.


� For example Multinational Company in Curug Goong, Banten Province. See ‘Returning State Control over Water Resources’, Konstitusi,  97 (March 2015)  3, 8-13. 


� See consideration point 20, 36 of the MK Decision Number 85/PUU-XI/2013.


� MK Decision Number 058-059-060-063/PUU-II/2004 and Number 008/PUU-III/2005, point 9, 470, 486-523.


� See Consideration Point 30, Ibid.


� See a complete Decision in MK Decision Number 85/PUU-XI/2013. The MK has reviewed the Law on Water Resources and ruled with conditional constitutionality decision, however it has been considered inapplicable as there still may open a space for foreign capital to invest in water resources.  See the MK Decision (n 94), and Number 008/PUU-III/2005.  


� Coastal waters are marine waters adjacent to land covering as far as 12 nautical miles from the coastline, the waters linking the shore and islands, estuary, bay, shallow waters, brackish marshes, and lagoons. See Article 1(7) of the Law on the MCASI.


� See MK Decision Number 3/PUU-VIII/2010.


� Also the MK Decision number 3/PUU-VIII/2010, that  the MK has accepted the claim over the Law number 27/2007 on CMSI; see  M. Riza Damani, ‘An Analysis of the Constitutional Court Ruling on the Annulment of the Provisions on Coastal Water Concessions (HP-3), ILREV l 2 (May-August 2013) 164.


� Article 47 of  the Law number 18/2004.


� MK Decision number 55/PUU-VIII/2010, 100-108.


� See MK Decision number 32/PUU-VIII/2010. In this Decision MK refers to previous Decision number 001-021-022/PUU-I/2003, dated 15 December 2004, that state control should be construed in broader meaning, rather than private law system.


�See Amar Putusan of the MK Decision number 32/PUU-VIII/2010, on Judicial Review of  Mining Law number 4/2009,  143.  


� See the Article 18B (2) of 1945 Constitution.


� See MK Decision number 34/PUU-IX/2011.


� See MK Decision number 35/PUU-X/2012,  4-5.


� Ibid.


� See point 1.1. of MK Decision, (n 106).


� See point 1.2. of MK Decision, (n 106). 


�See Consideration Point 30 of the MK Decision Number 85/PUU-XI/2013, and Hukum Online, ‘Membaca Tiga Regulasi Pasca Pembubaran BPMigas’  <�HYPERLINK "http://hukumonlie.com"�http://hukumonlie.com�>, accessed on 5 January  2015. 


� It stated that ‘Adat Forest is Not Part of State’s Forest’. See MK Decision No 35/PUU-X/2012, 179.


� Ministry Forestry Circulation No.1/Menhut II/2013.


� See a complete analysis in Yance Arizona, ‘the Application of MK  Decision No 35/PUU-X/2012 in the Regional Legal Reform’. Article was delivered in the workshop strengthening the management of Adat forest and conservation area of Masyarakat Adat , Working Group ICCAs Indonesia (WGII) and FoMMA, Malinau, 24-26 September 2013.


� It stated that ‘With the support of the WB and ADB, the government will (i) establish the legal and regulatory framework to create a competitive electricity market; (ii) restructure the organisation of PLN [the national electricity provider]; (iii) adjust electricity tariffs; and (iv) rationalise power purchases from private sector power projects.  The government has commenced renegotiations with independent power producers, will initiate the organisational restructuring of PLN by June 1999; and will enact a new Electricity Law by December 1999’. See Government of Indonesia, Letter of Intent to the IMF, 16 March 1999, available at <�HYPERLINK "http://www.imf.org/external/np/loi/1999/031699.htm"�http://www.imf.org/external/np/loi/1999/031699.htm�>, See also point 5 and 7 of the MK Decision Number 85/PUU-XI/2013, 15-16.


� See some thoughts of the Justice in the MK in Ida Bagus Radendra Suastama, ‘the Principle of MK’s Decisions on Oil and Gas and Electricity Law’, Mimbar Hukum  24: 2 (June 2012)187-375. (in Indonesian)


� Indonesian law regulates the responsibility of foreign companies in various regulations, i.e. the Law number 40 /2007 on Companies, Law number  23 /1997 on Environmental, Law Number 20/ 2001 on Anti Corruption, Law No. 19/ 2003 on State Enterprise, Law Number 13/2003 on Employment, and Law Number  25/ 2007 on Investment. These laws then followed by various implementing regulations such as Government Regulations, Ministerial Regulations, and Regional Autonomous Regulations.  


� The Law mainly based on regulating licence system in Indonesia mining. See for instance Izin Usaha Pertambangan (Mining Business Licence) in Article 1(7), 6 (e,f,g) and so forth. 


� ‘Weighing the Costs of Indonesia’s Export Ban, the Straw that Breaks the Camel’s Back?’, E&MJ, September (2014) 103.


� See (n 116).  


� The Domestic Partners are classified as the Central, Provincial, District Governments, as well as state enterprises and domestic private companies. See GR 24/2012 on the Obligation of Divestment of Foreign Mining Companies.


� According to Article 97 point 1 GR number 24/2012, regarding the implementation of Mining and Mineral Law 2009 regulated that since the five years after production the foreign investors have to divestment gradually until 51% bond ownership on the national stakeholder. See also Article 112 of the Law number 4/2009 on Mineral and Coal Mining.


� GR 22/2010 on Mining Areas, regulate planning for mining areas, including the determination of traditional mining areas, and the procedure for data and information collection for mining areas. The Ministerial (Minister of Environment) Regulation 5/2011 on the Corporate Performance Rating program in Environmental Management. This provides an assessment of Corporation Environmental Management. Then MEMR Ministerial Regulation 12/2011 of the procedures for the determination of Mining Regions and Information System for Mineral and Coal Mining Regions.  


� See MEMR Regulation 7/2012.


� This mineral includes of copper, iron, lead, zinc and magnetite.


� See Article 102-103 of the Law number 4/2009 on Mineral and Coal Mining.


� Freeport company has about 22.000 employees, while Newmont  has about 8000 employees. 


� Article 170 of the Law has obligated to the investor to in country processing by 12 January 2014. It is also confirmed by Article 112 of GR number 23/2010 on the Implementation of Mining Mineral and Coal. But then government has relaxed to exempt some certain of mineral concentrate to export by 12 January 2017.  See Article 10 point 4, Law of Investment 2007 that foreign company has obligation to conduct a training and technology transfer to Indonesian workers.


� See for example the preamble of the BIT between Government of the Indonesia and The Netherlands 1994, the Government of Indonesia and Australia 1993, and so forth.


� See the Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the Indonesia (BIT between UK-Indonesia) for the Promotion and Protection of Investments, 27 April 1976, entered into forced on 24 March 1977. Also in the BIT Germany- Indonesia 1968, paragraph 3 stated ‘… to increase the prosperity of both nations’. 


� See K Vandevelde, ‘A Brief History of International Investment Agreements’, University of California Davis Journal of International Law and Policy 12 (2005) 157.


� See Higgins, Conflict of Interest, International Law in a Divided world, (Pennsylvania, Bodley Head, 1965) 65-68.


� In this regard Juwana  admit that ‘Any revocation by the Constitutional Court or Supreme Court of an instrument of ratification or a legislation that resulted from the transformation of an international treaty would generate complexities in an international dimension’. See Hikmahanto Juwana, (n 76).


� Further elaboration, see Hikmahanto Juwana (2011), Ibid., 439-440.


	� Indonesian Vice President Boediono confirmed Indonesia's decision at a summit in The Hague on 23 March 2014, that: ‘Indonesia will create a new bilateral investment agreement that will be adjusted to recent developments’, though Indonesia has not yet presented details on any proposed new investment treaty framework. See Simon Nesbitt, Indonesia terminates its Bilateral Investment Treaty (BIT) with the Netherlands from 1 July 2015 and may terminate all of its BITs, <http://www.lexology.com/library/detail.aspx?g=2a596886-3ad2-464b-a510-ab3b0cff503b>, March 26, 2014, accessed on 31 March 2014. 


	� See for example, BIT between Indonesia and United States 1967, BIT Indonesia and the Netherland 1994, BIT between the United Kingdom and Indonesia 1976, BIT between Switzerland and Indonesia 1974, BIT between Germany and Indonesia 1968, BIT between Denmark and Indonesia 1968, and so forth. 


	� Article 15 (2) of the BIT Indonesia and the Netherlands 1994 stated: ‘In respect of investment made prior to the date of termination of the present Agreement, the foregoing Articles shall continue to be effective for a further period of fifteen years from the date of termination of the present Agreement’.


� See Article 9 (4) the BIT Indonesia and the Netherlands 1994. 


� Michael Ewing Chow and Junianto James Losari argue that: ‘this suggestion of a reactive approach does not capture the reflective concerns of Indonesia’. Michael Ewing Chow and Junianto James Losari, “Indonesia Letting its Bilateral Treaties Lapse so as to Renegotiate  Better Ones”, in Financial Times, April 15, 2014. 


� The terminating BIT as reported in Financial Time published on March 26, 2014 that: ‘Indonesia to terminate more than 60 bilateral investment treaties’. Such report have attracted a reaction from several academician as the idea is considered vague in terms of what essentially Indonesia going to do with the existing BIT. One cannot imagine if Indonesia can unilaterally terminate the treaty without concern of the other party, which might contribute to the uncertainty of the legal status of current foreign investment. See Michael Ewing Chow and Junianto James Losari, Ibid. 


� The Article V (2) of the New York Convention states: ‘Recognition and enforcement of an arbitral award may also be refused if the competent authority in the country where recognition and enforcement is sought finds that: (a) The subject matter of the difference is not capable of settlement by arbitration under the law of that country; or (b) The recognition or enforcement of the award would be contrary to the 	public policy of that country’.


� In Article 66 of Law number 30/1999 provided that International Arbitration Award shall only be recognised and be enforced in Indonesia under following circumstances: (a) The International Arbitration Award must have been rendered by an arbitrator or arbitration tribunal in a country which, together with the Republic of Indonesia, is a party to a bilateral or multilateral treaty on the recognition and enforcement of International Arbitration Awards. (b) International Arbitration Awards, as contemplated in item (a), above, are limited to award which, under the provisions of Indonesian law, fall within the scope of commercial law; (c) International Arbitration Awards, as contemplated in items (a), above, may only be enforced in Indonesia if they do not violate public order; (d) An International Arbitration Award may be enforced in Indonesia only after obtaining an order of Exequatur from the Chief Judge of the District Court of Central Jakarta; (e) An International Arbitration Award, as contemplated in items (a) in which the Republic of Indonesia is one of the parties to the dispute, may only be enforced after obtaining  an order of Exequatur from the Supreme Court of the Republic of Indonesia, which order is then delegated to the District Court of Central Jakarta for execution. 


� See more explanation in Mutiara Hikmah, ‘The Role of the Supreme Court of the Republic of Indonesian Enforcement of International Arbitral Awards in Indonesia’, ILREV  3, September, (2013) 238-261.


� See Pertamina v. Karaha Bodas Company, L.L.C and PT Perusahaan Listrik Negara (PLN), Decision of District Court of Central Jakarta number 86/PDT.G/2002/PN.JKT.PST; Hikmahanto Juwana, ‘the Annulment of International Arbitration Decision in National Court’, Jurnal Hukum Bisnis 21, (October-November 2002) 68-69.


� It is the case in relation to the development of energy sector of geothermal exploration and production of electrical power by PERTAMINA and PLN which failed due to economic crisis 1997-1998. This case is rooted of the collapse of rupiah and the insistence of the IMF to that Indonesian Government to issue Keppres 37/1997 jo. Keppres 5/1998 to suspend a number of infrastructure projects, including certain 27 private power contracts that had been inter into the fifth years. See the High Court Decision Number 444PK/Pdt/2007 Year 2007 on PERTAMINA vs. Karaha Bodas Company L.L.C.


� See Yuni Hariyanto v. E.D & F  Man Sugar, 1205 K/Pdt/1990.


� The Supreme Court Decision No.02K/Ex’r/Arb.Int/Pdt/2000 on Banker Trust International plc v. PT. Mayora.


� See the High Court Jakarta Decision Number 637/Pdt/1994.


� See Bakri Brothers v. Trading Corp of Pakistan Ltd, 4231 K/pdt/1986.


� According to Erman Radjagukguk ‘Courts of civil law country have a broad interpretation of public policy, whereas their common law counterparts interpret it in a narrower way’. See Erman Radjagukguk, ‘Implementation of the New York Convention in Several Asian Countries: The Refusal of Foreign Arbitral Awards Enforcement on the Grounds of Public Policy’, Indonesia Law Review 1: 1, (2011) 1-2.


� See the Law number 5/1968.


� See Article 54 (1, 2) and 55 of the ICSID Convention.


� See Amco Asia Corporation and others v. Republic of Indonesia (ICSID Case No.ARB/81/1).


� Ibid. See also Benjamin H. Tahyar, ‘Confidentiality in ICSID Arbitration after AMCO Asia Corp. v. Indonesia: Watchword or White Elephant’, Fordham International Law Journal 10: 1,  (1986) 103-106,  and  the Supreme Court Decision Number 102PK/PDTSUS/2009.


� See Cemex Asia Holdings Ltd v. Republic of Indonesia (ICSID Case No.ARB/04/3).


� See Rafat Ali Rizvi v. Republic of Indonesia (ICSID Case No. ARB/11/13).


� See Churchill Mining PLC v. Republic of Indonesia (ICSID Case No. ARB/12/14 and 12/40).


� Ibid.


� See the view from foreign investors in Kathy Chu and I Made Sentana, ‘Clouds Gather Over Indonesia-Investors Fear that Contract Disputes, Nationalism will Curb Access to Natural Resources’, The Asian Wall Street Journal, 2012; ‘Resource Nationalism Frustrates Exxon, Oil Daily, (2007) 1.


� See Nusa Tenggara Partnership B.V. and PT Newmont Nusa Tenggara v. Republic Indonesia (ICSID Case No. ARB/14/15).


� See Susan Choi, ‘Judicial Enforcement of Arbitration Awards under the ICSID and New York Convention’, New York University Journal of International Law and Politic 28 (Fall 1995-Winter 1996) 205; Randall Peerenboom, ‘The Evolving Regulatory Framework for Enforcement of Arbitral Awards in the People’s Republic of China’, Asia-Pacific Law & Policy Journal 1, (2000) 65.


� Erman Radjagukguk, (n 149).


� Lillian Aponte Miranda, ‘Indigenous Peoples as International Lawmakers’, J. Int'l L. 32, (2014) 203, 217, <:http://scholarship.law.upenn.edu/jil/vol32/iss1/4>, accessed on 15 January 2015.


� Baqir Manan, Pertumbuhan dan Perkembangan Konstitusi  Suatu Negara (the Development of Constitution of a State), (Mandar Maju 1995) 6.


� According to Data from World Bank, Access to electricity in Indonesia 2010-2014 is 94.2 % of population. See <data.worldbank.org/indicator/EG.ELC.ACCS.ZS>, see also  ’President:19 million household family has no access to electricity’, Pelita 15 March 2015, <www.pelita.or.id/baca.php?id=97580>, accessed on 15 March 2015.


� Moh Hatta, Beberapa Fasal Ekonomi:Djalan Keekonomian & Koperasi, (Perpustkaaan Perguruan Kementrian P dan K 1954) 265. 


� Moh Hatta, Ibid., and S F Marbun and Mahfud MD, Pokok Pokok Hukum Adminsitrasi Negara, (Liberty 1997) 41-46. 


� The amendment of the Constitution would need to follow the Fourth amendment of Constitution 1945 in 2002, Article 37 (1) that the amendment can be conducted based on the proposal from at least 1/3 from the whole member of the MPR. Additionally Article 37(3) stated that: ‘to change the Article of the constitution, the meeting of MPR must be attending by at least 2/3 from the total number of member of MPR’. Article 37(4) stated that ‘the decision to change the Article of the Constitution must be agreed by at least fifty members plus one from the whole of MPR’s member’.


� This approach has been commonly used in Islamic legal reasoning known as ‘Qiyas’. See for example Abdul Wahab Khallaf, Ushul Figh, (Darul Kutub 1995). 


� Lillian Aponte Miranda, ‘The Role of International Law in Intrastate Natural Resource Allocation: Sovereignty, Human Rights, and People based Development’, Vand. J. Transnat’l  L.  45, (2012) 796.   


� This may interpret the meaning of Article 3 and 4 on Self-determination in the UNDRIP 2007. 


� The Special autonomy policy is regulated in Law No. 35 of 2008 on the Determination of the Regulation in lieu of the Law (Perpu) No. 1 of 2008 on the Amendment of Law No. 21 of 2001 on the Special Autonomy for Papua Province. Law No. 21 of 2001 consists of, inter alia, affirmative action requiring that Governor and Regent/Mayors must be from Papua origin; the establishment of Papua People’s Assembly, a representation of several ethnic, religion, and women groups in Papua; and bigger budget allocation in which the average of 80 % Papuan income is re-allocated to Papua. Through this special autonomy scheme, since 2003, Papua Province has been divided into two provinces, i.e. Papua and West Papua.


� See more exploration of the existence of indigenous people in IHR Law in Lillian Aponte Miranda 2014, (n 162).


�  See J. Wright, ‘Minority Groups, Autonomy, and Self-Determination’, Oxford Journal of Legal Studies 19, (1999). 


� Emeka Duruigbo, ‘Permanent Sovereignty and Peoples’ Ownership of Natural Resources in International Law’, Geo. Wash. Int’L.Rev. 38, (2006) 33, 37.  


� Individuals are recognised as actors in, for example, international human rights law and the law of armed conflict.


�See the  Committee on ESCR, Fifty-second session Summary record of the 7th meeting, Held at the Palais Wilson, Geneva, on Thursday, 1 May 2014, at 10 a.m., UN Economic and Social Council, E/C.12/2014/SR.7, 28 May 2014, para 8. (The Committee on ESCR 2014 will be used hereafter).


� See more explanation on Transmigration program during Suharto era, for example in  Anna Lou Abatayo, ‘Is Deforestation the Legacy of Transmigration?’, University of Hawai, February 28, 2015. <www2.hawaii.edu/…Transmigration_files/AAbatayo_JMP_Forest.pdf.> , accessed on 15 March 2015.


� See Article 1(2) of the LAG 2006, and its similar wording in various regulations in association to Aceh. For example, Article 1.2. of the Qanun number 15/2013 on Mineral Mining and Coal, and so forth. 


� See explanation on Aceh as indigenous people in Indonesia context in John R. Bowen, ‘Should We Have a Universal Concept of ‘Indigenous Peoples Rights?: Ethnicity and Essentialism in the Twenty-First Century', Anthropology Today 16: 4, (August 2000) 13. 


� The term Human Rights Committee here cover both the Committee responsible to the ICCPR and ICESCR, unless otherwise stated. 


� Human Rights Committee, ‘Concluding Observations on the Initial Report of Indonesia’ UN International Covenant on Civil and Political Rights, CCPR/C/IDN/CO/1, 21 (August 2013) 1-9.


�See the UN Economic and Social Council, Committee on ESCR, ‘Implementation of the International Covenant on Economic, Social and Cultural Rights’ Initial Reports submitted by States parties under Articles 16 and 17 of the Covenant, Indonesia, E/C.12/IDN/1, 29 October 2012,  para 9. This is also similar to the Indonesia report in Article 1 for the UN ICCPR, para.  2 (hereafter cited as the Committee on ESCR 2012).


�See Edward Aspinall and Greg Fealy, ‘Introduction’, in Edward Aspinall and Greg Feally (eds.), Local Power and Politics in Indonesia: Decentralisation and Democratisation (Institute of Southeast  Asian Studies, 2003) 2;  Adrian Vickers, A History of Modern Indonesia, (CUP, 2005) 220. 


� See the evolution of system under different regimes in Indonesia in Sri-Bintang Pamungkas, Regime Change and System to Master Nusantara, (El Bisma 2014).


� Jamie S. Davidson et al., Adat in Indonesia’s Politic, (Yayasan Pusatka Obor, 2010) ix. (in Indonesian)


� Bernadetta Devi, et al., (n 39). 


� See a complete analysis in Yance Arizona, (n 113) 1-17.


� See the recent recommendation from the Committee on ESCR that ‘The Committee encourages the State party to consider signing and ratifying the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights’.  Committee on ESCR, ‘Concluding Observations on the Initial Report of Indonesia’, UN Economic and Social  Council,  E/C.12/IDN/CO/1, 19 June 2014, para. 41, p. 14.


� The Committee on ESCR 2014, (n 175) para 9. 


� The Committee on ESCR 2014, Ibid.


� For further discussion, see Damos Dumali Agusman, Treaties under Indonesian Law, a Comparative Study, (Rosda Karya 2014).


� Dewanto has criticised the report of Indonesia to the UN HR Committee that after  ratification it is become part of domestic law of Indonesia. See Wisnu Aryo Dewanto, ‘ Penerapan Perjanjian Internasional di Pengadilan Nasional: Sebuah Kritik Terhadap Laporan Delegasi Republic Indonesia Kapada Komite Hak Asasi Manusia Perserikatan Bangsa Bangsa Tentang Implementasi Kovenan Internasional Tentang Hak Hak Sipil dan Politik di Indonesia’, Padjajaran Jurnal Ilmu Hukum, 1: 1, (2014) 57.


� See more explanation on how International Law has been used as political instruments in Hikmahanto Juwana, ‘International Law as Political Instrument: Some Cases’, Arena Hukum  6: 1, (April 2012) 65-74. (in Indonesian)


� Hikmahanto Juwana, ‘Pemberdayaan Budaya Hukum Dalam Perlindungan HAM di Indonesia; HAM Dalam Perspektif Hukum Internasional’, in  Prof. Dr. Muladi, SH (ed.), Hak Asasi Manusia, Hakikat, Konsep dan Implikasinya dalam Perspektif Hukum dan Masyarakat, (PT. Refika Aditama, 2005) 70-75.


� See Hikmahanto Juwana, (n 192) 65-74. 


� See the Law number 39/1999 on Human Rights, and Presidential Decree number 50/1993 on the National Commission on Human Rights. 


� For the recent example, see Salim Kancil case who was killed to protect its land in mining area, as the lack of respond of authorities to a long dispute between local community and mining company in Lumajang, East Java. See ‘Tumbal Darah Salim Kancil’ (the Bloodshed of Salim Kancil), Detik Magazine, Edition 201, (October 2015) 5-11.


� Maria S.W. Sumardjono, dkk, Pengaturan Sumber Daya Alam Di Indonesia, Antara yang Tersurat dan Tersirat (the Management of Natural Resources in Indonesia, Implicit and Explicit) (UGM Press 2011).


� Samdhana, ‘Empowering MHA Awur to Control Resources’, November 9, 2015, <http://blog.samdhana.org/2015/11/09/memperkuat-kapasitas-masyarakat-adat-awur-untuk-mengelola-sumberdayanya/>, accessed on 13 December 2015.


�Serambi Indonesia ‘PKPM Held Discussion on MHA Kejereun Blang’, Serambi 30 October 2015, <� HYPERLINK "http://aceh.tribunnews.com/2015/10/30/pkpm-gelar-diskusi-tentang-keujruen-blang?page=2" �http://aceh.tribunnews.com/2015/10/30/pkpm-gelar-diskusi-tentang-keujruen-blang?page=2�>, accessed on 13 December 2015. 


�Firdausi Cahyadi, ‘Declaration to support Jokowi-Jusuf Kala’, <http://www.aman.or.id/2014/05/23/aliansi-masyarakat-adat-deklarasikan-dukungan-kepada-jokowi-jusuf-kalla/>, accessed on 13 December 2015. 





1

