Challenging the right to offend religious sensibilities in the face of foreseeable harm 

Abstract

Using the work of TM Scanlon, along with decisions of the European Court of Human Rights, this paper argues that offensive expressions which carry a real risk of triggering a chain of events likely to lead to avoidable and substantial harm call for an adequate review process to be applied. This review is of both a deliberative and a critical nature. As such, it applies to the expresser contemplating the expression while also providing a basis for others to critique the expresser’s actions should they decide to proceed and make the expression. The argument engages with the role of intention, the relevance of the double effect doctrine and the potential problems in determining permissibility where law would seem to allow the expression to go ahead. It concludes that a review of the nature set out better attunes with ‘duties and responsibilities’ under the right to freedom of expression in law than current legal practice does.
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Challenging the right to offend religious sensibilities in the face of foreseeable harm 

Incidents of what is often identified as religiously motivated violence are commonly reported in news headlines and are on the increase in many countries.
 Some suggest that this is because certain religions themselves are a source of violence.
 Others identify monotheistic religions’ claims to ‘truth’ as an inevitable source of violence.
 Such positions can gain some credence. For example, with the contemporary emergence and growth of religious fundamentalist movements, violence might be triggered by a perceived threat to selective understandings of a religion, religious traditions or religious texts.
  Then again, in some cases, violence might result for political or ideological reasons that have little to do with religious belief but see certain groups appropriate and even manipulate religion, religious beliefs and religious texts to suit their political or ideological agenda.
 However, violence might also result from people’s propensity to react to provocation, such as through offence to their religious sensibilities. Where this occurs, it is easy to discount these reactions as simply manifestations of intolerance that society must condemn. In the interests of defending a tolerant society, people will be expected to refrain from reacting in unlawful ways to what they find intolerable
 and the criminal law will be applied where they do not. This is because toleration is clearly required by both the reality of pluralism as disagreement within society and the necessity of respect for that pluralism in democratic society.
 Pluralist disagreement within a polity generates obligations of political neutrality in how the State behaves. However, political neutrality cannot be neutral with regard to the manifestation of values which are inconsistent with the fundamental liberal secular ideals which provide the initial justification for neutrality, such as tolerance and equal moral agency.
 
Individuals, on the other hand, are not expected to be neutral in a pluralist society. Rather, their differences are the basis for the State’s neutrality while their similarities as equal moral agents form part of the collective interests the State is duty bound to protect. While the neutral State should not favour one value belief over another, in the face of pluralist disagreement over which beliefs to hold, individuals will be naturally pre-disposed to favour particular positions others may not share. The stronger the relationship an individual has to a particular favoured position, the more pre-disposed the individual is to it and to what might follow from it. This can be favouring a religion derived value position or it can derive from other value positions. Bangstad, for example, suggests that the support some people give to freedom of expression exhibits a ‘common cause with Islamists in turning away from social tolerance.’
 As such, the boundaries of toleration among individuals are likely to be circumscribed not by a commitment to neutrality in the way the State is committed but rather by the limits of toleration each individual can find acceptable within their own value paradigm and no further. One might hope that people would self-regulate by putting up with something they see as intolerable or ensuring their response is lawful and non-violent. However, this assumes that an audience is always free to choose how to react. This might underplay the actual effects some actions, including what one might describe as the intolerant actions of others, have on certain individuals’ thinking and emotions.
 One such action is the ridiculing or insulting of their religion, religious beliefs or religious figures through such things as caricatures or indecent constructed imagery: something Muslim believers have been regularly subjected to.
It is here that manifestations of violent reaction that have followed such ridiculing and insulting begin to become comprehensible, albeit not defensible. Violent reactions are rightly condemned as extremist. Yet, at the same time, the provocation that elicited the response often stems from anti-Muslim feeling which is buttressed by what has been described as ‘stereotypes and racist caricatures prevalent in social and media discourse.’
 This has led to calls for an adequate definition of Islamophobia from which to seek to counter such anti-Muslim attitudes.
 Examples of provocation that have elicited violent responses have occurred with some consistency over the past thirty years following the Salman Rushdie affair.
 It is reasonable to believe they will happen again. The most recent significant major example can be seen in the January 2015 attack on the offices of the satirical magazine Charlie Hebdo which left twelve people dead, including the newspaper’s editor and a number of its cartoonists. The reason for the attack is not wholly clear, although a video recording taken when the gunmen were in a battle with the police seemed to suggest that the magazine’s denigration of Islam through, among other things, printing caricatured depictions of the Prophet Muhammad may have been why the magazine was selected for attack.
 
It is true that in the Charlie Hebdo scenario just mentioned, the significance of the impact the expression had on the individuals’ thinking and emotions dimension may be said to be reduced by the fact that the gunmen’s actions were planned and calculated. Moreover, this attack may well be a case of ideologically or politically motivated terrorism rather than an intolerant reaction to an offence to religious sensibilities. However, the Charlie Hebdo publisher’s response to the Paris killings was to release a special edition of the magazine showing a cartoon of the Prophet on the cover page holding a poster bearing the slogan ‘Je Suis Charlie’ and shedding a tear. 
 Within a short time of its publication, four people were reported killed in Niger at protests over this new depiction of the Prophet.
 Incidents of violent clashes between demonstrators and police were also reported in Pakistan, Jordan and Algeria.
 Other instances of responses to expressions that denigrate Islam or its religious figures include the publication of cartoons depicting the Prophet Muhammad as a terrorist in the Danish newspaper Jyllands-Posten on the 30th September 2005.
  This was met with widespread violence globally, with the greatest loss of life occurring in Nigeria where protests following the publications ended in massive sectarian violence between Muslims and Christians.
 Numerous incidents of Qur’an burning carried out by US evangelical Christian Pastor Terry Jones have equally led to violent responses, including the killing of a number of United Nations (UN) staff.
 One could simply dismiss these reactions as examples of some people’s unusual sensitivity. However, as Sadurski points out, this starts to be challengeable where the numbers of protestations increase. It also risks being used as a way to allow a dominant social group to dismiss complaints over the offensive expressions as undue sensitivity.

Questions around whether or not the right to freedom of religion should extend to cover expressions that offend religions or their believers have followed such incidents.
 Indeed, the United Nations (UN) Human Rights Council has repeatedly called on States to do more to address continuing negative portrayals of religions, religious adherents and sacred persons in the media, in particular in relation to Islam, due to the discrimination, alienation and human rights abuses such portrayals generate.
 This resonates with what the UK All- Party Parliamentary Group on British Muslims has described as the normalisation of Islamophobia, including at a political level with the use of such terms as ‘letter boxes’ to describe Muslim women adopting certain dress.
 However, in terms of the right to freedom of religion, the general position is that the right protects one’s freedom to believe but not one’s freedom to censor those who do not share this belief and who choose to express this in ways that might upset believers’ religious sensibilities. Moreover, such expressions have generally been seen to be protected under the right to freedom of expression afforded the expresser, unless a clear and unjustified interference with another’s rights or some wider overriding public interest is evident.
Notwithstanding this general position in law, condemnation of the expresser contemplating or carrying out such offensive expressions cited is often voiced. This includes by members of governments and other senior public figures. For example, prior to the release of an earlier provocative caricatured depiction of the Prophet Muhammad by Charlie Hebdo, the French government issued a request that the magazine not publish the caricature.
 This request was rejected, prompting the government temporarily to close a number of embassies and schools around the world for fear of reprisals.
  Similarly, in the US, the Koran burning activities of Pastor Terry Jones have attracted condemnation from senior political, religious and military figures over the insensitivity and lack of toleration such actions presented,
 as well as a reminder of the risks such actions posed to US citizens’ lives around the world.
 At the heart of these calls for restraint and condemnations is recognition that there are those within society who will respond in unlawful and even violent ways to what they perceive as others overstepping the boundaries of acceptable expression to their detriment or to the detriment of something of special value to them. From a pragmatic perspective, therefore, these calls for restraint and condemnations appear reasonable. The question to ask, however, is, on what basis can these public figures justify making such a request or condemnation within pluralist societies that claim to respect diversity, human rights and the rule of law? In other words, what is the expresser doing wrong?
Turning to the relevant human rights provisions in law

A logical place to start looking for an answer would be the relevant legal position of the expresser’s actions to see if they can and should be subject to some form of limitation in such cases as those cited. For the purpose of this paper, the European Convention on Human Rights (ECHR)
 is an appropriate measure to use for a number of reasons. Firstly, the ECHR sets out its rights in a way that seeks to overcome national particularities and achieve a level of universalism in their interpretation and application. Secondly, the right to freedom of expression in the ECHR specifically assigns duties and responsibilities to an expresser. Thirdly, the jurisprudence of the European Court of Human Rights (hereafter the Court) is the most extensive jurisprudence emanating from a human rights body and includes extensive jurisprudence on its rights. 
In terms of substantive law, the legal position of an expresser’s actions under the ECHR is set out in its Article 10. This is a qualified right having two parts:
1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.
Claims made against offensive expressions aimed at religions, religious believers or religious figures tend to seek to rely on either public safety, prevention of disorder or crime or the rights of others: most notably the right to freedom of religion under Article 9 of the ECHR. In all cases, where a State feels that an expression calls for limitation, the Court considers the relevance and sufficiency of the limitation in terms of its proportionality to the legitimate aim being pursued by the State.
 This means that identifying where a limitation may be justified will be subject to features relating to the specific circumstances of a case brought before the Court. Prior case law at the Court can, however, provide some guidance as to how it is likely to respond to a limitation on the right and thus indicate how it both understands the right to freedom of expression and how it feels it should be balanced with other rights and interests. Recognising the right as the paramount feature of Article 10, the starting point for the Court is that resort to the limitation provisions of Article 10(2) is only appropriate where there exist what the Court has called ‘imperative necessities’
 warranting limitation. Moreover, the limitations provisions must be interpreted narrowly.
 

In arriving at what might fall within the scope of the right in terms of acceptable expression, the Court’s approach in Handyside v. UK
 is often cited. In this case the Court stated that 

[the right to freedom of expression is]…applicable not only to “information” or “ideas” that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb the State or any sector of the population.
 

The Court went on to say that ‘[S]uch are the demands of pluralism, tolerance and broadmindedness without which there is no “democratic society”’.
 

Although the right to freedom of expression embraces expression in all its forms, the Court has identified a hierarchy of expressions in terms of the level of protection an expression is likely to receive. This broadly relates to the purpose of the expression. Political expression and debate on questions of public interest warrant the greatest degree of protection due to their functional link to democracy and social progress.
 Commercial expression is accorded the least protection, although the level of protection will increase if a public interest issue attaches to it.
 Artistic expression can fall somewhere between political and commercial expression, the exact location depending on the content. For example, art has been identified as being a medium by which the public can be confronted with the major issues of the day.
 

Recognising that the purpose of an expression can influence the degree of protection it is accorded, the Court has nonetheless established that the appropriateness of a limitation increases where there is a threat to public order or incitement to violence against an individual, a public official or a sector of the population.
 The burden on the State to justify a limitation will simply be higher if applied to political expression than it would to other forms of expression.
 Incitement to violence falls within a category of expression known as hate speech. Hate speech is generally distinguishable from ‘normal speech’ not so much by its content but by the intention behind the expression and the degree to which it invokes a response against, not from, those it is focusing on. This is borne out by the way hate speech is defined in international law as relating to the advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence.
 Legitimately prohibiting hate speech would obviously fall within the scope of the limitation provision in Article 10(2) due to its potential to impact negatively on public safety and the rights of others or to generate disorder or crime. In exceptional cases, the Court also has made use of Article 17 ECHR that prohibits the abuse of rights to exclude certain forms of expression from the protection of Article 10 if the expression is considered as solely aimed at denying the rights of others.
 

Where cases engage the work of journalists, the duties and responsibilities set out in Article 10(2) can be read in two ways. On the one hand, journalists have a public watchdog role to ensure the healthy operation of democracy through holding politicians to account and by informing the public on issues of public concern.
 This has even been accepted as allowing expression that may shock and disturb by frightening the population,
 albeit that in times of crisis the Council of Europe calls on journalists to be ‘attentive to the rights of other people, their special sensitivities and their possible feeling of uncertainty and fear.’
 On the other hand, journalists are expected to act in a professional way, commensurate with their role of imparting information. The Court, therefore, has impressed upon journalists the duty and responsibility to comply with the ethics of journalism, including to objectively and accurately present information, bearing in mind the influence the media has in modern society.
 Although mostly mentioned in defamation cases or cases relating to privacy,
 part of the reasoning behind this is to ensure that the media does not disseminate information or ideas that could incite hatred or lead to violence, including vicariously.
 Moreover, the Court has stated that incitement to hatred does not necessarily entail a call for violence but can be engaged through the irresponsible insulting, ridiculing,
 attacking or casting in a negative light entire ethnic, religious or other groups.
 Where there exists a tense climate surrounding inter-ethnic tension, the duties and responsibilities have been considered to include avoiding aggravating that tension through gratuitous offensive expression even where such expression falls within the scope of political and activist expression.
 On another occasion, the Court has stated that gratuitous insult that appears to add nothing to the expression of opinion, ideas or public debate will not necessarily get the protection of Article 10.
  Conversely, the Court has accepted that journalistic freedom allows for recourse to a degree of exaggeration or even provocation.
 The Court has recognised that the means used to communicate  an expression and the number of people likely to receive the expression can have an impact on whether or not that expression fits within, or exceeds the boundary of, exaggeration or provocation requiring greater care by the expresser.
 At the same time, the Court has recognised that caricatures deliberately intended to distort, exaggerate and provoke need to be examined particularly carefully before determining their limitation as appropriate.
 

What constitutes a pressing social need justifying limitation will be for the defending State to determine and for the Court to review if a case appears before it. Controversial decisions have emerged where the pressing social need is the causing of offence rather than violence or its incitement. For example, in Otto Preminger v. Austria the Court noted that duties and responsibilities under Article 10(2) may, in the context of religious opinions and beliefs, include 

an obligation to avoid as far as possible expressions that are gratuitously offensive to others and thus an infringement of their rights, and which therefore do not contribute to any form of public debate capable of furthering progress in human affairs.
 

Subsequent cases have endorsed the view taken in Otto Preminger, most notably the case of IA v. Turkey where the Court, by a narrow majority, accepted the Turkish authority’s decision to convict the author of a novel that contained what was seen as an abusive attack on the Prophet Muhammad.
 The Court’s position was that Muslims must tolerate the denial of their beliefs but that they should be protected from offensive attacks on what they considered sacred.
 However, on other similar occasions the Court has taken the opposite view.
 

Two recent cases further indicate some blurring of the lines between clearly determinate harms, such as incitement or violence, and offence to religious sensibilities. In Sekmadienis Ltd v. Lithuania
 the Court reiterated its view from Otto Preminger that an expresser is under a duty to avoid, where possible, gratuitous or offensive expression in regard to objects of veneration.
 However, it determined, in the instant case, that the interference with an advertisement offensive to Christians was not necessary, based on the arguments presented by the State party. Bauer concluded from this case, and from reports mapping the case law of the Court up until 2017,
 that there had been a gradual move by the Court towards weakening the duties and responsibilities on expressers in relation to offensive expressions against religions.
  However, in ES v. Austria,
 shortly after Sekmadienis, the Court accepted that section 188 of Austria’s Criminal Code of 1974 prohibiting publicly disparaging an object of veneration of a domestic church or religious society in a manner capable of arousing justified indignation 
 could be legitimately applied under Article 10(2). In the judgment, the Court confirmed that religious groups must tolerate a degree of denial or criticism of the faith, provided these do not constitute hate speech.
 It also noted the relevance of whether or not an expression was made in an objective manner aimed at contributing to public debate.
 However, the Court accepted that requiring there to be circumstances of arousing justified indignation to be present for section 188 to apply ensured it was not a blanket prohibition on all speech criticising or offending religions or their believers. The Court also accepted the State’s professed aim of protecting religious peace and tolerance as a legitimate aim and deemed the application of the limitation, under the circumstances, acceptable and within the State’s margin of appreciation.
 In terms of tolerance, the protection of religious sensibilities was referred to in the judgement.
 Tying the applicant’s expression to the rights of others, the Court stated that States may ‘legitimately consider it necessary to take measures aimed at repressing certain forms of conduct, including the imparting of information and ideas, judged incompatible with respect for the freedom of thought, conscience and religion of others.’
 
From this brief review of how the Court has approached the right to freedom of expression, arriving at a clear position as to what exactly the ECHR requires in cases of offensive expressions against religions, their believers or their religious figures is not manifestly straightforward. The avoidance of clearly determinate harm appears to be at the forefront of the Court’s willingness to accept justifications for limitation. At the same time, the Court’s judges have recognised that the plurality of views and values that exist both within and between societies requires toleration from all parties.
 The limitation provision in the right, along with the reference to an expresser’s duties and responsibilities, does suggest that the right reflects an approach of social responsibility.
 

Condemnations and calls for restraint against people making or contemplating expressions of a religiously offensive nature can, therefore, seek some support from the case law. However, apart from a few exceptions, limitations applied by the Court tend to draw a clear distinction between determinate harms such as hatred, violence and discrimination, on the one hand, and sensibilities caused by offence, on the other: the former more likely to attract protection than the latter. With this in mind, the discussion will now consider how else condemnations and calls for restraint against people making or contemplating making the type of expressions looked at in this paper might be understood and justified.
Trying to locate the ‘wrong’ on the part of the expresser
Owen states that for a person’s actions to be deemed wrongful, not only must they have had the choice to avoid the action but also that action must constitute the incorrect choice by an appropriate standard measure.
 By the measure of law it appears that the calls for restraint and condemnation are not justified. This raises the question, if not law, then what appropriate standard should apply in such expression cases? One measure might be moral standards. Scanlon, for example, sees moral standards as being about the kind of concern we should show one another.
 However, as soon as one resorts to moral standards as a measure, the question arises as to what morality actually requires in any given situation. For example, the risk of serious harm that is reasonably foreseeable, even if not intended, would seem to create a moral obligation to act to avoid that harm resulting where one is able to do so. However, a counter moral argument can be made that the purpose of freedom of expression is to challenge power or truth claims or to prevent the intolerance of some people dictating the boundaries of pluralism and of liberties. 
 For example, the Danish cartoons were accompanied by text stating that demands for special consideration regarding religious feelings that some Muslims were calling for is ‘incompatible with secular democracy and freedom of expression, where one has to be ready to put up with scorn, mockery and ridicule.’
 The caricatures can be said therefore to be deliberately and necessarily provocative so as to effectively test the premise set out in the text
 and thus are morally defensible. The expresser might therefore seek to downplay or even dismiss the moral significance of the foreseeable risk of violence by relying on the doctrine of double effect. This doctrine can be explained thus: 

Sometimes it is permissible to cause a harm as a side effect (or “double effect”) of bringing about a good result even though it would not be permissible to cause such a harm as a means to bringing about the same good end.
 

They might also point out that their action was to simply make an offensive expression rather than commit a grossly immoral act. They might add that the violence was carried out by others and often instigated by others making far more provocative and proximate expressions and incitements. Thus, there was no direct intention on their part to bring about the violent outcome and they should not therefore be subject to condemnations and calls for restraint.

Nonetheless, the condemnations and calls for restraint clearly show that what one might call the ‘initial expresser’ in a chain of events involving other actors is not considered totally detached from any resulting violence. They might not be the direct cause of the violence but they are causally relevant and even necessary for it to have occurred.
 Thus, some expectation of behaviour, given the likelihood of violence, might be expected of them in spite of no legal provision actually rendering their action unlawful and no clear evident direct intention on their part that the violence occur. The rest of this paper will put forward one argument as to how this expectation might be justified and what follows from it. This argument, although engaging with the morality dimension of the initial expresser’s actions, will avoid entering the thorny debate over the rightness or wrongness of making offensive expressions. Rather it will consider the adequacy of the process by which an expresser arrives at the conclusion that making an offensive expression of the type considered in this paper is both justified and permissible, bearing in mind the foreseeable risk of harm attached to it.  
To support this argument, some of the points raised in TM Scanlon’s work Moral Dimensions: Permissibility, Meaning, Blame
 will be drawn on. In the book, Scanlon seeks to distinguish two moral positions; the moral permissibility of an action and the moral permissibility of the way the agent arrived at their decision to carry out the action. Scanlon starts his argument by looking at the notion of intent and its assumed relationship to the moral permissibility of an action. Recognising intent as a clearly relevant feature of the moral permissibility of an agent’s action, he notes that, in the first instance, intent merely shows what an agent understands themselves to be doing rather than showing the reasons for doing it.
 At the same time, it also shows the agent is not acting on any reason not to do the action either. This might reveal something about the effects that action is likely to have on the world around the agent and thus has what Scanlon calls predictive significance of intent.
 However, that does not mean that the agent’s prediction is therefore a complete picture of what will actually come about. An agent’s aims, intentions, beliefs about possible outcomes and even their evaluation of the various features in favour of acting in a particular circumstance may be incomplete or mistaken. As such, Scanlon sees predictive significance of intent as relevant to the permissibility of an action but in a derivative rather than complete sense. For him, the question that should be being asked is whether or not an agent’s intention is itself directly relevant to the moral permissibility of an action.
To help show the problem with overly focusing on intent as a determinant of moral permissibility, Scanlon first seeks to show how the doctrine of double effect does not necessarily render an action morally permissible. To illustrate his point, he argues that the moral permissibility of causing harm is not determined by whether or not it came about intentionally or not. For example, intention to cause harm, negligence or merely a freak accident can all cause harm. What distinguishes them, however, is the kind of fault engaged in each situation. Intention to cause harm and negligence are both condemned due to the harm they cause, yet the fault in each is different even if the outcome appears largely the same. A freak accident is different again, even though a similar harmful outcome might result. For Scanlon, therefore, moral permissibility is not about the agent’s aims or what the agent believed about the likely effects of their actions. Rather, it is what the agent ‘should have believed, under the circumstances, about the likely effects of that action.’
 This is because he sees no satisfactory reason why ‘the difference between consequences that are intended and those that are merely foreseen—should make a moral difference.’
 Thus, where the agent has or should have had a reasonable belief that their action would result in certain effects due to the element of foreseeability, they are now obligated to consider the moral permissibility of their actions in light of these effects. 

This still leaves the questions, why and how might an initial expresser’s actions be blameworthy? Scanlon does not set out a series or ‘rights’ and ‘wrongs’ or seek to define ‘good results’.
 Instead he engages the reader in considerations of moral principles or what he sees as two facts about moral principles.
 The first fact is that, although moral principles stating moral requirements are usually decisive in terms of the moral permissibility or impermissibility of an action, there are almost always exceptions. As an example, he asserts that to keep a promise is a moral principle but one would expect an exception to be made if the promise was relatively trivial but would lead to great harm if kept.
 The second fact of moral principles is that they can be employed in two ways; either as standards of criticism or as guides to deliberation. As guides to deliberation, moral principles apply to the expresser contemplating the action bearing the risk of foreseeable harm.  As they are deliberative in their application, moral principles guide one in arriving at the moral permissibility of an action by identifying what relevant considerations need to be taken into account and weighed up under the circumstances of the situation.
 
The question that can now be posed to the initial expresser is, did they ‘take the proper considerations into account and give them the right weight?’
 Scanlon sees the answer to this question as dependent on an answer to a prior question, ‘which considerations are relevant to the permissibility of such an action and how they should be taken into account?’
 It is thus the considerations and not the intention or what the agent thought or aimed at that explain ‘why a consideration that justifies an exception to a principle in some cases should not do so in others.’
 The deliberations must therefore identify and properly evaluate the relevant considerations and what they require in the circumstances. In their critical use, moral principles can be applied based on the view that the agent ‘was in some way at fault in failing to take those considerations properly into account and in performing the action despite them.’
 

Arriving at the correct balance might be difficult, especially where competing weighty moral considerations are present. The point this paper wants to make, however, is not so much one of what is morally permissible regarding offensive expressions with foreseeable harms but rather whether or not the initial expresser has adequately undertaken an appropriate and non-disingenuous deliberation to identify the conditions to consider and their relative weight. That is to say, has the expresser at least attempted to adequately and properly take account of the moral permissibility of the action they are considering at a principled level, in full knowledge of the likelihood of resulting violence, rather than simply rely on the legal permissibility of their actions or the principle of double effect? If the answer appears to be ‘no’, then the agent’s actions are blameworthy irrespective of the actual moral issues involved. One could go further to suggest that failure to adequately assess the moral permissibility of an action returns the issue of intent to the discussion. Duff, for example, suggests that an unintended consequence will not escape attachment to the intention of the action if it should have figured in the actor’s deliberations on whether or not to proceed with the action.
 From the argument thus put forward, one could say that the calls for restraint and the condemnations that follow if not exercised are over the agent’s decision making and not simply the moral or legal permissibility of their action. 
Linking the argument to ‘duties and responsibilities’ under the right to freedom of expression

The final question to ask is, could such a requirement for deliberation have a basis in law? A case could be made that carrying out such a procedural deliberative process might better accord with the obligation Article 10(2) ECHR assigns expressers in terms of duties and responsibilities than simply seeing these duties and responsibilities as directly related to the limitation provisions in Article 10(2) as the drafters of the ECHR envisaged.
 Viewing duties and responsibilities as imparting a legally required procedural obligation to review one’s expression in light of potential harm rather than its potential lawfulness would certainly fit with the reason for including this obligation within the right. It would also recognise the notion of the agent as a deliberating agent rather than merely an agent or someone assumed to have knowledge of what the law requires of them or permits them to do. Lastly, even in law, the right to freedom of expression is not unlimited and therefore the issue is not if there should be any limitations to the right but rather what justifications might apply for limitation and where the limits should lie. 

Voorhoof provides one way of considering how the general the logic of the Convention might relate to duties and responsibilities assigned to the expresser under the right to freedom of expression where he notes that 

[P]rotecting and effectively guaranteeing these rights, but also confronting the users with their “duties and responsibilities”, is a crucial step toward developing the quality of democracy, stimulating diversity and tolerance, guaranteeing the respect for human rights and ultimately helping to realize a more sustainable and a better world to live in.
 

This conciliatory view seems to accord much more with the ethos of human rights than one which claims that one has a fundamental human right to make offensive expressions that are clearly likely to set in motion a chain of events that lead to violence and death. It addresses the pragmatic dimensions of toleration and social harmony while pointing towards the ‘moral good’ of a better world and each agent’s role in achieving this. Thus, where an alternative and less vituperative form of expression can get the political message across without such a clear resulting risk of violence, duties and responsibilities under this logic would appear to require, at the very least, that proper and serious considerations of the right, the risks and the purpose of the Convention are appropriately brought to bear. Some may disagree. Nonetheless, as John Stuart Mill would undoubtedly have warned, the right to insult, offend, hurt and humiliate must never become unchallengeable dogma.

Conclusion

This paper has argued that, even though many States are committed to a right to freedom of expression that permits offensive expression, there may, nonetheless, be legitimate reasons for not making an offensive expression where the consequences appear foreseeable and significantly harmful yet are not imminent or directly attributable to the expresser. Certain forms of expression that denigrate religions, their believers or their religious figures clearly have a strong propensity to lead to such harms. This does not necessarily imply a curtailment in law on such expressions is required. Nor does it deny the freedom to bring into public discussion controversial debate that some may take offence at, including over religions or religious beliefs. However, the paper has presented the view that expressions which carry a real risk of triggering a chain of events likely to lead to avoidable substantial harm to others call for review by the expresser, not only with regard to what is permissible in law but also in terms of their moral permissibility. A case has been made as to why permissibility of the expression under the law does not negate the need for this further review. In fact, a wide reading of duties and responsibilities under the right to freedom of expression can be said to make a non-disingenuous review of the type this paper advocates a necessary feature of the exercise of the right to freedom of expression where foreseeable significant harms are a feature.   
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