Your Privacy in their Hands: Exclusion of the Public from Local Authority Regulatory Committee Meetings

Abstract
Local authorities in England and Wales perform their various functions under a general ethos of openness and transparency. However, there are certain situations where information available to local authorities ought not to be disclosed to the general public. One such situation is where local authorities are required to determine applications for the grant of licences to engage in specific occupations. This role also carries with it the power to discipline licence holders, including removal of the licence, for breaches of the general law or any conditions attached to such a licence. The authority to grant licences and discipline licence holders is normally delegated to a regulatory committee of the council. Proceedings before regulatory committees routinely take the form of quasi-judicial hearings. Because of the nature of the proceedings, committee hearings are likely to involve dealing with information of a highly personal character, which is potentially sensitive, embarrassing or damaging for the individual applicant or licence-holder. Local authorities have a statutory discretion to exclude the public from committee meetings where it is likely that ‘exempt information’ would be disclosed. The records of regulatory committee meetings reveal that liberal use is made of this discretion at hearings concerning the grant or removal of licences. The decision to exclude the public is often based on the council’s own notions of what constitutes ‘exempt information’ and when the public interest in non-disclosure outweighs that in disclosure. Because of the way in which the discretion to exclude is exercised, it largely fails to deliver either privacy for the individual or transparent decision-making for the authority. In this paper, the use and value of the local authority’s discretion is assessed, together with some suggestions for a more consistent approach to address the current tension between privacy and openness.

1) Introduction: Openness versus privacy
Local authorities in England and Wales perform their various functions under a general ethos of openness and transparency. It is said that the general rationale for such an approach is that the more open a public body’s actions the more accountable it is and the more likely it is to work for the common good.
 Openness and transparency in local government is believed to prevent significant decisions from being taken behind closed doors, and thus make them the subject of open and democratic scrutiny.
 Central government has always been eager to point out that local authority decision making is built on a ‘culture of openness and ready accountability’.
 The current government’s commitment to the general ethos of openness was reinforced only last year with the coming into force of the Local Authorities (Executive Arrangements) (Meetings and Access to Information) (England) Regulations 2012 (the ‘2012 Regulations’).
 These rather lengthily titled Regulations added to existing legislation by creating a presumption of openness at all meetings of local authority executives and their committees.
 In an attempt to strengthen the government’s openness credentials further, councils are encouraged to allow bloggers, journalists and other members of the public to ‘tweet, film and report on council meetings.’
 

However, it is generally accepted that openness does not mean disclosure of all information available to a local authority all of the time. It is considered perfectly proper for councils, committees and similar decision making bodies to go into closed session, for example, to receive legal advice.
 It is also viewed as appropriate for the deliberations of bodies exercising quasi-judicial functions not to be in public, even where the rest of the proceedings before those bodies are.
 More importantly, growing claims for increased openness and transparency have been met with challenges in the form of claims based on rights to privacy and confidentiality.
 The protection of personal private information against unwanted disclosure has developed into a qualified right to privacy as a result of leading decisions from the courts.
 Privacy, which was initially presented as a ‘right’ of individuals to be left alone,
 is now recognised as a much more complex concept. Indeed, privacy is said to suffer from an ‘embarrassment of meanings’.
 However, an entitlement to privacy is viewed as a counterpoint to the ideals of open procedures and their value as a guarantee against arbitrariness.
 This is the case, notwithstanding that it is argued that ‘abstract incantations about the importance of “privacy” do not fare well when pitted against more concretely stated countervailing interests.’
 In other words, notions of privacy are not considered to be firm grounds for challenging openness due to the difficulty of defining what ‘privacy’ entails. However, others take a different view and believe that privacy is an effective balance against claims to increased open government. Indeed, it is argued that individuals are no longer able to exercise meaningful control over information about themselves in all situations,
 and so privacy management has become an important aspect of practice for those institutions holding information about individuals.

There is a clear tension between the ideals of open local government on the one hand and an individual’s right to privacy on the other. In this paper, I consider the conflict between these two ideals in a particular context - local authorities exercising their regulatory functions. 
Part of the function of local authorities in England and Wales is the granting of licences to perform various socially desirable tasks. Local authorities have wide powers to grant and remove a range of licences, permits, registrations and authorizations needed by individuals to carry out particular occupations and activities. Through these powers, local authorities implement measures by which they are able to exercise control over what would otherwise be legitimate private business enterprises, such as pubs, clubs, taxis, scrap metal dealers, street traders, hot food vendors, tattoo artists and acupuncturists, sex shops and numerous other activities.
 This role also carries with it the power to discipline licence holders, including removal of the licence, for breaches of the general law or any conditions attached to such a licence. The authority to grant licences and discipline licence holders is normally delegated to a regulatory committee or sub-committee of the council. By exercise of these functions, local authorities have the power to grant and take away an individual’s ability to trade, engage in business, earn a living or enjoy particular activities. The numbers and types of these activities over which local authorities exercise control is growing.
  
Proceedings before regulatory committees or sub-committees thereof routinely take the form of quasi-judicial hearings. Because of the nature of the proceedings, committee hearings are likely to involve dealing with information of a highly personal character, which is potentially sensitive, embarrassing or damaging for the individual applicant or licence-holder to have revealed in public. Hearings before committees often involve allegations or admissions of some impropriety which calls the transgressor’s suitability as a licence holder into question. The information involved in such allegations is by its nature of a sensitive, embarrassing or damaging kind. It may involve the commission of a criminal offence, sexual or financial misconduct, a medical condition or history (physical or mental), family circumstances or business dealings. In short, the sort of information that one would normally expect to attract a right to privacy and lack of public disclosure. Revelation of such information in public has the potential to cause significant harm to the individual to whom the information relates, and so would usually be considered private.
 How do committees faced with handling this sort of sensitive information balance the demands of openness with respect for the privacy of the individual? The findings of this study suggest that they do not handle this conflict well, and the whole issue of privacy in this area is ripe for review.
The study is divided into five main sections. After this introductory section, I set out the legislative framework within which regulatory committees operate. In section 3, I examine some of the difficulties which the legislative provisions create for openness and privacy. The fourth section contains a description of how the study was carried out together with an analysis of the results. Section 5 sets out some suggested solutions to the problems discussed within the rest of the study.   

2) The legislative framework
The framework under which councils attempt to achieve a balance between openness and protection of privacy does not come from, as one might think, the Data Protection Act 1998, Freedom of Information Act 2000 or even the Human Rights Act 1998. Instead, proceedings before local authority committees and sub-committees are regulated by the somewhat more obscure provisions of Local Government Act 1972, as amended by the Local Government (Access to Information) Act 1985. The starting point for regulation of public access to meetings and the information disclosed at such meetings is section 100A(1) of the Local Government Act 1972, which states that ‘a meeting of the principle council shall be open to the public’. This presumption in favour of openness is reinforced by the most recent secondary legislation concerning council executive meetings, which also requires all meetings of local authority executives to be open to the public.
 This approach fits squarely within central government’s agenda of transparency and information access for local authority decision-making.
 Recent guidelines from central government on public attendance at council meetings and obtaining council documents supplement this ethos.
 The general position of openness and transparency is also supported by the courts.
 
However, the legislative framework provides for situations where this normal presumption in favour of openness is displaced. The public are normally permitted to attend all local authority meetings ‘except to the extent that they are excluded under sub-section (2) below or by resolution under sub-section (4).’
 Sub-section (2) relates to prevention of public disclosure of ‘confidential information’ which has a specific meaning under the Act.
 The term ‘confidential information’ is strictly construed and sub-section (2) only applies to information which falls within this definition.
 Exclusion of the public under this sub-section is very limited in scope and unlikely to be widely used in proceedings before regulatory committees. However, where such information would be disclosed at a council meeting, exclusion of the public is mandatory.
    

Of more interest for the purposes of this research is the power to exclude the public by resolution under sub-section (4). This provides that a council 

may by resolution exclude the public from a meeting during an item of business whenever it is likely, in view of the nature of the business to be transacted or the nature of the proceedings, that, if members of the public were present during that item, there would be disclosure to them of exempt information’.
 
‘Exempt information’ for these purposes also has a specific definition, but one which is much broader than that for ‘confidential information’. Information is ‘exempt’ if it falls within one of the descriptions set out in schedule 12A to the Act.
 Schedule 12A lists various types of information which could fall within the definition of ‘exempt’. Such information includes information relating to an individual, likely to reveal the identity of an individual, and information relating to the financial or business affairs of any particular person.
 A further qualification is that, in order to be classified as ‘exempt information’, the information must also pass the ‘public interest’ test.
 Information is only regarded as ‘exempt’ if, ‘in all the circumstances of the case, the public interest in maintaining the exemption outweighs the public interest in disclosing the information.’
 Not all information of a personal, sensitive or potentially embarrassing nature is, therefore, automatically considered to be ‘exempt’ under the terms of the Act. Where a resolution to exclude the public is passed, the grounds for that exemption by reference to the schedule 12A criteria must be stated.

The legislation also makes provision for open access to agenda, minutes of meetings and reports of local authority committees, unless the public are excluded from the meeting by the council exercising its powers under section 100A.
 Where parts of the minutes are excluded because of the exempt information provision and the minutes available do not provide a reasonably fair and coherent record of the proceedings, it is the responsibility of a council officer to make a written summary of the proceedings without disclosing the exempt information.
 As Birkinshaw points out, this will require some skill on the part of the responsible officer.
 The results of this study indicate that this is a skill which few local authority officers appear to possess. 
One area in which local authorities carry out their regulatory functions is in respect of alcohol licensing. Previously, proceedings before licensing committees or sub-committees followed the same procedure as for other types of regulated activity. This has now been amended as a result of the changes to the alcohol licensing regime brought about by the Licensing Act 2003. Proceedings before committees dealing with applications for, or variations or reviews of, alcohol licenses are now governed by the Licensing Act 2003 (Hearings) Regulations 2005.
 This part of the legislative framework provides an interesting contrast to other regulatory committees, both in the statutory provisions themselves and the way in which the regime is implemented in practice. 
Regulation 14(1) of the 2005 Regulations re-states the general position of openness by providing that, ‘subject to paragraph (2), the hearing shall take place in public.’ Paragraph (2) provides the exception to this general rule by stating that a ‘licensing authority may exclude the public from all or part of a hearing where it considers that the public interest in so doing outweighs the public interest in the hearing…taking place in public.’ These Regulations still rely on the public interest test, but it now appears much wider than that for ‘exempt’ information under the Local Government Act 1972, section 100A. The nature of the information is only one factor in assessing where the public interest lies to determine whether the public ought to be excluded. This presents a much more difficult hurdle to overcome. The public may be excluded only if the public interest in protecting privacy outweighs the importance of a public hearing. This will involve consideration of many more factors besides the nature of the information which it is sought to keep private. 
3) The difficulties caused by the legislation 
The legislative provisions described in the preceding section raise a number of difficulties in their own right. Apparently, local authorities foresaw potential problems with these provisions when applied to quasi-judicial committees when the legislation was amended in 1985.
 It is reported that the Department for the Environment were looking at ways round any potential problems, but nothing appears to have come of this.
 However, the report is not specific on what the potential problems were perceived to be, and they did not necessarily raise issues of privacy. Nonetheless, there are six main criticisms which can be made about the legislative provisions. Three of these criticisms are of a general nature and the other three are more specific to regulatory committee proceedings and the problems of openness and privacy.  
a) General criticisms

Firstly, the whole legislative provision for dealing with exclusion of the public is complex and convoluted. Comprehension of the statutory provisions requires the reader to cross reference to other provisions elsewhere in the Act, and the wording of the sub-section itself is complex in its construction. This makes it difficult for licence holders and other members of the general public to understand whether any proceedings are likely to take place in public or in private. 

The second problem is that the power to exclude by resolution is a discretionary one – the council may exclude the public, it does not need to do so. This can lead to inconsistency, either within the same council or between different councils, with the public excluded in some circumstances, but not in similar circumstances elsewhere. The legislative provisions leave important matters of judgment and the exercise of discretion, particularly where the balance of the public interest test lies, in the hands of the committee. Although it is clear that such broad discretionary power is not inviolable,
 because it is a discretionary power its exercise is difficult to challenge. A party aggrieved by a decision to exclude the public or to refuse to do so faces a very substantial barrier to overturning such a decision. There is no specific procedure for challenging resolutions to exclude the public, so a disgruntled applicant or licence holder is left with an application for judicial review only.
 Whilst it is possible that a resolution may be upset if shown to be unreasonable or otherwise unlawful, the onus would be on the applicant and the court would be slow to substitute its view for the committee’s classification as ‘exempt’.
 The exercise of discretion in administrative decision-making is inevitable, but is associated with arbitrariness as well as a lack of uniformity and predictability.
 In what appears to be a slight change of emphasis, the 2012 Regulations
 narrow the scope of the local authority’s discretion. Under the Regulations, ‘the public must be excluded’
 from meetings where confidential information is likely to be disclosed or where a resolution has been passed under section 100A(4) of the Local Government Act 1972. The modification from a discretionary power to a duty might initially suggest a move towards increased protection of privacy. However, there still remains considerable scope for the exercise of discretion in deciding what information should be regarded as ‘exempt’ and whether to pass a resolution at all. It is only once a resolution under section 100A(4) is passed that the duty to exclude the public comes into play. This may have the opposite effect and could lead to local authorities being reluctant to classify particular information as ‘exempt’ or to pass a resolution if they wish to maintain a commitment to open government. The courts have indicated, albeit in the context of planning applications, that local authority discretion to exclude the public must be exercised in accordance with the underlying aim of the provisions, which is to ensure procedural fairness for all parties involved.
 The findings of this study suggest that regulatory committees do not always achieve such fairness. 
A third issue is one of over-inclusiveness. The information which could be considered ‘exempt’ is so broadly defined that it is difficult to conceive of any situation which might not fall within that definition. One would be hard-pressed to think of any sort of information before a committee which would not involve an individual or relate to the business or financial affairs of a particular person. Indeed, the use of the words ‘particular person’ for these purposes indicates that it is designed to protect information relating to some third party other than the applicant or licence-holder. Whilst the definition of ‘exempt’ information under schedule 12A is qualified by the ‘public interest’ test, and so not all information will be exempt, this does not appear to make any difference in practice. It seems, on the basis of this research, that when information of a particular type is involved committees tend to regard it as automatically exempt without any consideration of whether disclosure is in the public interest.
Although these criticisms of the legislation are of a general nature, on balance, when viewed in the context of council regulatory committees, they tend to weigh in favour of the protection of privacy over open government. Whether this is reflected in reality is something which I consider in the light of the results of the study.  

b) Particular criticisms in relation to openness and privacy

Whilst the general criticisms of the legislative provisions seem to indicate a preference for privacy, this is not the case for some of the criticisms which are particularly relevant to the conflict between openness and privacy. The main such criticism is that the ‘public-interest’ test favours disclosure over privacy in the case of proceedings before regulatory committees. The wording of the test as set out in the statute -‘where the public interest in maintaining the exemption outweighs the public interest in disclosing the information’
 - suggests that a case has to be made to protect privacy rather than to make known the information. Satisfying such a burden may be problematic in many cases. This criticism of the legislation opens up the whole question why should that particular information before the committee be kept private? Is it possible to demonstrate that the public interest in maintaining an individual’s privacy outweighs the public interest in disclosure in any given circumstances? 
It may be argued that, in relation to regulatory committees especially, the public interest in disclosure outweighs the protection of an individual’s privacy. This could be either because of the nature of the information itself or because the individual, by virtue of being the holder of a licence conferred upon him or her by a public body, has effectively waived any right to privacy. However, the sort of information which is likely to be involved in proceedings before regulatory committees is precisely the type of information which is capable of causing considerable harm to the individual if disclosed to the general public. Details of criminal convictions or allegations of the commission of a criminal offence where there has been no prosecution, medical details, and information about a person’s business dealings or financial circumstances all have the ability to embarrass an individual or cause irreparable harm to his or her business, health, finances or reputation. Even where a person has been convicted of a criminal offence, and so has been tried and sanctioned in a public forum, issues about privacy may still arise. The courts have held that ‘although convictions take place in public courts, as time passes and they fade into an individual’s background they become part of individual’s private life, especially as they can influence job prospects and formation of relationships, which are also part of private life.’
 In addition, a licence holder convicted of a criminal offence may still wish to advance private information before the committee by way of mitigation that could not be used in a public court because of the rules on admissibility of evidence or relevance in a criminal context. But the crucial issue about privacy is the potential for harm that could be caused if information about an individual is made public. Licence holders faced with allegations of wrongdoing will suffer the harm caused by the ‘no smoke without fire’ view of the general public. It may also be damaging if someone awaiting the outcome of criminal charges is forced to reveal details of their defence in public before trial. More generally, harms caused as a result of spreading information beyond expected boundaries, the way information is handled and disseminated, and the inability of those whom the information most concerns to participate in its processing, have all been identified as issues concerning privacy.
 All of these potential harms can be recognised within the scope of regulatory committee proceedings. Finally, it should not be assumed that a person sacrifices all privacy rights simply because of the public nature of his or her activities.
      
In my view, the sort of information which routinely comes before regulatory committees ought generally to be kept private, although there are cases where the public interest in safety, for example, may outweigh an individual’s privacy right. However, those exceptional cases aside, the normal position ought to be non-disclosure and privacy, with a case having to be made for a hearing to take place in public rather than the current position of an individual having to show why the public interest in maintaining his or her privacy outweighs that of disclosure.
The second particular difficulty is that the exclusion of the public by resolution is ‘all or nothing’. There is no definition of ‘the public’. This is a particular problem for regulatory committees as it could be taken that this includes the person brought before the committee, his or her representative or any witnesses called by either side. So a resolution to exclude the public would render the whole committee hearing procedure something of a farce. The person with the most direct interest in the proceedings would not be entitled to participate in them. There is no provision for excluding only a section of the public or particular individuals. Whilst on one point of view this may be seen as promoting the protection of privacy, it does so to an unreasonable extreme. A person whose suitability to continue to earn a living from a particular occupation is called into question must be entitled to participate in a procedure designed to assess that suitability. The ‘all or nothing’ nature of the legislative provisions does little to further the cause of openness either. There has been some clarification of this point in relation to alcohol licensing committees. Regulation 14(3) of the 2005 Regulations
 states that ‘a party and any person assisting or representing a party may be treated as a member of the public.’ Although this clarifies the position beyond doubt for this type of proceedings, this does not apply to other committee hearings and, furthermore, means that the decision whether to treat the party as a member of the public is still a discretionary one and so open to arbitrary and inconstant use. 

A final criticism is that the legislative provisions place the decision whether to hold a hearing in private or pass resolution to do so firmly with the council. The individual whose privacy is supposed to be protected by the discretion to exclude the public has no choice or say in the matter. A licence holder required to appear before a regulatory committee cannot request a hearing from which the public are excluded, or indeed seek a hearing in public against the wishes of the committee. Under these provisions, the decision to exclude the public depends entirely on the committee’s own notion of privacy or, more accurately, the collective view of the committee members as to where the balance of the public interest lies. 
In conclusion, therefore, it appears that the particular criticisms of the legislation in the context of regulatory committees weigh in favour of more openness. This is in contrast to the more general criticisms discussed in the previous sub-section. Analysis of the legislative provisions suggests that there is an inherent tension between open local government and privacy issues. How this conflict plays out in reality forms the subject of the empirical part of the research. 
3) The study: methods and results
a) Methodology

The study looked at the publicly accessible records of 315 local authorities in England and Wales. This covers all councils with regulatory responsibilities outside London. The London councils were excluded because many of the regulatory functions carried out by them are performed under different statutes from those which apply to the rest of England and Wales.
 The records used were the minutes of meetings of regulatory committees and sub-committees and any associated reports presented to those committees during the period of one year between May 2010 and April 2011. This period represented the most recent complete local authority year at the time the research commenced. The documents were accessed mainly online through each council’s official website, although in ten cases the information had to be supplemented by email request or telephone call to obtain electronic copies of the records. In the case of 27 councils, just under ten per cent, it was not possible to obtain any information at all due to technical difficulties with websites and communications. 

Having obtained the documentary records from the councils, I divided the information contained in them according to the type of committee to which it related. The information was then coded as to whether the public was excluded from the committee meeting, and the reasons given, where these were stated or discernable, for passing the resolution to exclude. The material was also coded on the basis of whether the information before the committee could properly be considered ‘exempt information’ within the statutory definition, whether it raised concerns about the privacy of the individual involved, and whether the information was disclosed to the public and, if so, how. The coded information was then subjected to thematic analysis to look for common patterns and points of divergence. The analysed information was used to produce the results which are set out in the next sub-section. 
One difficulty encountered in analysing the material concerned the appropriate categorization of committee. This is because councils do not follow a uniform allocation of regulatory functions to particular committees or sub-committees. In roughly one-third of councils, there is only one regulatory committee which deals with all aspects of local authority licensing, often, but not always, through different sub-committees. The remaining councils, however, have a separate ‘licensing’ committee which, somewhat misleadingly, only deals with alcohol licensing matters. All other areas of regulatory activity are reserved for another ‘regulatory’ committee.
 To add to this confused picture, some ‘licensing’ committees have regulatory responsibility for betting premises licences under the provisions of the Gambling Act 2005, others do not. Although this presents a somewhat confusing depiction of how regulatory functions are allocated within councils, this in itself does not present any concerns regarding the protection of individual privacy. 

There are, of course, some limitations of the study both in terms of its content and its method. One limitation is the fact that I only looked at the material available on those committees which deal with licensing and associated matters, and did not consider the work of planning committees, which some, but not all, councils also regard as regulatory committees. The statutory framework applies to this type of committees as it does to the committees which were studied. I felt, however, that planning committees were not as likely to involve the sort of potentially embarrassing, personal and damaging information that is considered by other regulatory committees. Planning committees are, therefore, not as likely to raise issues about privacy harms, although I do not discount this possibility altogether, especially as public hearings before planning committees are likely to reveal details about the financial and business dealings of applicants and other parties involved. However, I consider that the study of the other regulatory committees would be more fruitful and produce more useful data for analysis than if planning committees were also included. Time and resource restrains were also issues in looking beyond those committees studied. It may also be seen as a limitation of the study that the material was largely from one source, namely the documentary record of the local authorities. Whilst accepting the dangers of relying too heavily on material which is unverified from other sources, I felt that the official records presented a sufficiently stable, reliable and accurate reflection of committee proceedings upon which to base an analysis.
 Further verification of the data would require more in-depth, qualitative techniques. Finally, time and resource constraints meant that I was unable to explore in more detail the relationship between privacy and the equally important rights to a public hearing and freedom of speech.
 Although this raises some interesting issues, which I touch upon tangentially in this study, these matters call for a much more in-depth treatment and are considerably beyond the scope of this research. With these limitations in mind, I turn to the results of the study.
b) Results

There is a clear divide between the results of the study in relation to the general regulatory committees and those which deal with alcohol licensing matters. This provides an interesting contrast which is of some significance. I consider the results for general regulatory committees first and then contrast these with those obtained in the case of alcohol licensing committees. 

During the period of the study, 30 councils, roughly ten per cent of the total, did not exclude the public at all. Meetings were in public with full disclosure of all relevant information despite its sensitive nature and where there was no public interest in disclosure. This meant that there was no protection for the privacy of individuals at all, even though the statutory grounds for exercise of the discretion existed. For example, during the course of a licensing sub-committee hearing, commercially sensitive information about an applicant’s business was disclosed despite the fact that the application was to licence as a taxi a vehicle which was 5cm too short in length under the council’s policy guidelines.
 This would clearly amount to ‘exempt information’ under the Act. It related to the financial or business dealings of an individual. Given the nature of the application and the issues involved therein, the public interest in keeping the applicant’s information private outweighed any public interest in disclosing it. Yet the proceedings of the committee were heard in public. It is difficult to see how it could be said to be a reasonable exercise of discretion not to exclude the public in these circumstances. 
62 councils, 20 per cent of the total, delegated some or all of their regulatory responsibilities to the authority of full time appointed officials. In such cases, there was no committee hearing or meeting necessary. Although this does not raise any privacy issue concerning adverse disclosure, the information about an individual is kept completely private, it may cause concern about the use to which an individual’s information is being put and the accuracy of the information used. The fact that so many councils delegated authority in this way creates potential issues of openness and transparency. Regulatory decisions at these councils were regularly made in private and without any form of public scrutiny. This goes against the whole ethos of openness and transparency.

The other 196 councils routinely excluded the public from meetings. In all cases, the council’s decision records that exclusion was as a result of a resolution passed under section 100A(4) of the Local Government Act 1972 and reference was made to the schedule 12A criteria for determining whether the information was ‘exempt’. But this was no more than a routine recitation of the legislative provisions. There was rarely any specification of which of the schedule 12A criteria applied in that particular case. Instead, the record sought to cover all possibilities by stating that the information relates to an individual or may identify an individual or may relate to the business or financial dealings of a particular person. There was never any indication given of how the public interest test was satisfied, only that the public interest in maintaining the exemption outweighed disclosure, or the factors that had been taken into account in making this assessment. It was always stated that the public interest in keeping privacy outweighed disclosure of the information, but this was nothing more than an assertion. There was no evidence that any consideration had been given to the question of the public interest or where the correct balance lay. The exclusion of the public in these cases was an automatic and routine response to the nature of the proceedings, rather than the nature of the information itself. 

Because the reasons behind the exclusion of the public in these cases were not clearly articulated, it was difficult, in some of the cases, to come to an independent view of whether the information involved really was ‘exempt’ as defined. However, there were a number of examples where the public were excluded from the meeting in circumstances where they ought not to have been. One, albeit extreme, example can be used to illustrate this point. A taxi driver was required to appear before a regulatory sub-committee following his conviction for a particularly disturbing incident of indecent exposure. I emphasize the fact of conviction rather than an unsubstantiated allegation. The public were excluded from the hearing, during the course of which it emerged that the driver had been involved in other incidents of an indecent nature with female passengers.
 Whilst such information is potentially exempt, the issue of public safety and the public interest in preventing further assaults would clearly tip the balance in favour of disclosure over any protection of privacy. If the information does not meet the qualifying criteria to be exempt information, then the discretion to exclude does not arise. Yet, as in this example, exclusion of the public is routine, even where the legal ground for so doing is questionable.  
In cases where it was possible to determine the reasons behind exclusion of the public, there were many illustrations where this was the correct decision. Examples of these decisions involved the sort of information that would traditionally be considered to be of a private nature. In all of these cases, maintaining privacy clearly outweighed any interest in public disclosure. For example, the public were excluded from a hearing where a licence holder had been charged with a serious offence of assault which had no direct connection to his occupation. Subsequently, the charge was discontinued.
  In another case, unspecified allegations of criminal misconduct and associations had been made against a licence applicant. The committee held that such allegations were unfounded.
 A striking example of where the need for privacy outweighed the public interest in disclosure was the case of a licence holder accused of using foul and abusive language to a member of the public in breach of licence conditions. The complainant’s evidence to the committee contained information of an embarrassing and damaging nature concerning the complainant’s personal circumstances and behaviour. There was thus an important need to maintain the privacy of the complainant as well as that of the licence holder, who strongly disputed the allegation.
 There were also examples of what might be seen as the more modern view of privacy, particularly situations where information had spread beyond expected boundaries
 or previously public information had become private with the passage of time. An example of this can be seen in the case of a licence applicant whose one and only criminal conviction, 34 years prior to his application, was disclosed in the committee proceedings.
  
However, even in situations where the public were correctly excluded from the committee hearings, the privacy of the individuals involved was still violated in most cases. Just as Shepherd et al found that ‘the practice of records management within local authorities has historically lacked uniformity from council to council’,
 the way in which most councils handled the statutory records of committee proceedings resulted in the disclosure of private information. Although the public were excluded from the meeting, they were not prevented from accessing the ‘exempt’ information discussed before the committee. Information was available through the minutes of the meeting, official reports of the proceedings and other official publications which were produced at the time of the committee hearing or shortly afterwards, both on paper and online. In this way, the public still had access to private ‘exempt information’. The official council records revealed full details of the allegations or the grounds of the alleged unsuitability and the identity of the licence-holder involved. The licence holder was identifiable either because he or she was named in the minutes or his or her licence number, initials (which were always the licence holder’s true initials) or area of residence were disclosed in the record. There was one unusual case where no identifying details were contained in the original record, but full information was provided in the minutes of the following meeting to which the minutes of the previous meeting were appended for approval.
 Only six councils, less than two per cent of the total, could be said to have ‘got it right’ when it comes to protection of the privacy of licence holders. These council records either refer to the drivers by initials only but do not provide any details of the allegations, or detail the allegations but do not identify the driver in any way.
In relation to alcohol licensing cases, the picture is considerably different. Although there were occasions when licensing committees sat in private when dealing with alcohol licenses, such events were very rare indeed. Only 37 cases during the year’s period of the study, out of over 10,000 cases, excluded the public from the committee hearing. There was nothing unusual in any of these cases which made it clear why exclusion of the public was felt to be necessary. Although in each case there was a statement on the record that the public interest in exclusion outweighed the public interest in a public hearing, which restates the wording of the Regulations, there was no further explanation why the decision had been taken. There was an obvious lack of consistency in these few cases, as there were many examples seen in the study where identical or similar allegations were made, mainly relating to allegations of criminal activity on licensed premises, but the public were not excluded from the majority of committee proceedings. The points about privacy were not taken by any of the individuals involved, nor was there any evidence that privacy was considered by the committee of their own initiative.   
c) Conclusions from results 
Local authority regulatory committees treat the exclusion of the public as the rule rather than the exception, at least where the regulatory area relates to activities other than the sale and supply of alcohol. In the majority of non-alcohol licensing cases, the public were excluded from the hearings on the grounds that ‘exempt information’ might be disclosed to them if a public hearing were held, despite the statutory starting position that meetings are to be held in public. Such an approach does not promote the values or virtues of open government, because it is not open. Much regulatory activity goes on away from public scrutiny. On the other hand, widespread exclusion of the public does not protect the privacy of those involved in committee proceedings, because the information, by one way or another, is made available to the public. The results of the study suggest that committees take decisions which misplace the interests of either the public or the licence holders involved. Committees regularly do not exclude the public in circumstances where they ought to do so. Conversely, committees routinely exclude the public in circumstances where it is inappropriate or unnecessary to do so. In the conflict between open government and protection of privacy, there appears to be something of a stalemate.  

There is a clear contrast between the approach taken in non-alcohol licensing committee cases and that taken by alcohol licensing committees. Three reasons could be suggested for this divergence. One reason is that the regime under which alcohol licensing committees operate is different from other committees. There is certainly a more restricted power to exclude the public under the Licensing Act 2003 (Hearing) Regulations 2005. However, the Regulations are statutory instruments, not primary legislation, and so could not overrule the primary statute in the case of a conflict. A second reason is that alcohol licensing cases are no longer regarded as ‘quasi-judicial’ cases but rather in a category of their own as ‘administrative’ cases, at least according to the Court of Appeal in R(Hope and Glory Public House Ltd) v City of  Westminster Magistrates’ Court.
 However, this re-categorization’ does not appear to have led to any change in practical terms. The licence holders who are unfortunate enough to have to appear before such committees, and are subjected to detailed questioning and cross-examination about matters which would normally be regarded as their private affairs, will certainly notice no difference. A recent study of hearings before alcohol licensing committees discovered an unwillingness on the part of committees to depart from the established procedures followed in hearings falling outside the Licensing Act 2003.
 The third, and most plausible, explanation seems to be that regulatory decisions taken at licensing committees have greater relevance to premises rather than to individuals. Although contested cases of applications and reviews involved allegations which were potentially damaging to businesses and business owners, the cases looked at in this study did not, for the most part, involve serious allegations of a sensitive nature comparable to the sort of information about individuals which came before non-alcohol committees.  

The results of the study also illustrate that although all committees are aware of the legislative provisions and their obligations under them, they do not carry out the balancing exercise required by the legislation to assess where the public interest lies. The literature suggests that this is as a result of conceptual confusion about privacy issues.
 However, this study suggests that committees do not perform this balancing exercise because they automatically determine whether exclusion of the public is appropriate on the basis of the nature of the information and type of licence involved rather than on a proper assessment of what is in the public interest.  
There is evidence of an increasing trend towards more openness in local government in the case of alcohol licensing, with very few hearings from which the public are excluded. This is a cause for concern about privacy, as much of the information considered in such proceedings is potentially harmful. With regard to other types of licensing committee, there appears to be a stalemate between openness and privacy, with neither ideal having the ascendancy.   

4) Suggested solutions

What is the solution to this position of stalemate? In this final section, I set out some tentative suggestions to try to achieve a more workable balance between the needs of open government and privacy for individuals. The ideas proposed would require legislative change, although some may be achievable through secondary legislation.

The first suggestion would be to provide a clearer definition of what sort of information is to be regarded as ‘exempt’. The current definition is too complex, cumbersome and unworkable. A solution might be to adopt a definition along the lines of that used by the Data Protection Act 1998 to define ‘sensitive personal data’.
 This statutory provision makes information relating to, amongst other things, racial or ethnic origin, political opinions, religious or similar beliefs, physical or mental health or condition, sexual life, the commission or alleged commission of an offence, and commercially sensitive business information, subject to more stringent data protection safeguards under the Act. Although not all aspects of this definition will be appropriate to licensing matters, many will and may be more helpful in identifying the sort of information which ought to be kept out of the public domain. The current ‘exempt’ information definition relies too heavily on interpretation of what is deemed to be in the ‘public interest’, which is always a difficult matter to comprehend and assess. It would be of help if there was a clearer indication of what it is about an individual that the public is entitled to know in this context rather than what would simply be salacious gossip.

Allied to this proposal is the suggestion for more specific statutory provisions setting out which types of administrative hearing should be in private and which in public. Other institutions, which have public hearings as their norm, make specific provision for parties to apply for hearings to take place in private. The civil courts, for example, permit applications to be made for a hearing to take place in private, albeit in very limited and specific circumstances.
 Similarly, Employment Tribunals can direct hearings to take place in private in certain cases.
 On the other hand, council committees are arguably more analogous to welfare benefit tribunals than to the civil courts. Welfare tribunals have private hearings as the norm, with public hearings taking place only if it is deemed in the interests of justice to do so.
 A model for regulatory committee hearings should be constructed to set out more definitively whether hearings are to be in public or private, and the circumstances in which the opposite is to be the case.   

A second suggestion is to have a separate category for regulatory committees. The current legislative framework makes provision for the whole range of council meetings. For many meetings they are perfectly adequate. But they were not designed specifically with ‘quasi-judicial’ regulatory committee meetings in mind. They are unsuitable for this purpose given the nature of the information which often comes into the hands of these committees. There is no reason why regulatory hearings could not be regarded as a special category of their own, with exclusion of the public the norm rather than the exception. This would shift the burden to the committee, council officers or any other interested party to make out a convincing case why the hearing should take place in public rather that the current situation where there is an onus to show reasons why it should not. A provision such as this would also need properly enforceable rules to prevent inadvertent disclosure of private information to the public in the councils’ official records. One solution for this issue would be to allow for redacted versions of the committee minutes to be produced in paper versions and on-line. This would provide sufficiently detailed information for the public to scrutinize the work of the committees, whilst at the same time removing all information which might identify an individual licence holder.

A final proposal, even if the current legislative framework is retained, is to make the question of exclusion of the public or openness the option of the licence holder. Why not permit the licence holder to decide whether he or she is prepared to disclose potentially sensitive, embarrassing and personal information about himself or herself in public? Those who are subject to committee proceedings should at least have the option to request a private hearing. There may be circumstances where an open hearing may benefit the licence-holder, such as where a licence holder may want to make an appeal for witnesses to come forward or may wish to expose what is perceived to be poor or underhand practice on the part of the council or its officers. In one case, a licence holder made an unsuccessful attempt to invite the press and public into a committee hearing in respect of which a section 100A(4) resolution had been passed, so they could report on how ‘badly’ he was being treated by the council.
 On this occasion the attempt was somewhat misguided, but it serves to illustrate the point. The licence-holder may have no objection to the information being disclosed. In an era when some people are willing to disclose information about themselves which really should remain private before millions of television viewers apparently in the name of entertainment, it is clear that some people value their privacy more than others. It is after all the individual’s information to do as they please with. Whether that information becomes public should not be in the hands and opinions of the local authority.                        
Conclusion 

Notwithstanding the general ethos of openness and transparency in which they are supposed to operate, local authority regulatory committees treat the exclusion of the public as the rule rather than the exception. Although central government provides councils with the powers to try to achieve a balance between open government and the protection of privacy, in reality the result is an unsatisfactory impasse. The values and deals of open government are not realised, nor is privacy adequately protected. Because of this deadlock, regulatory committees are unable to achieve the aim of fairness to the parties involved in any proceedings before them. The general picture is not reflected in hearings before committees dealing with alcohol licences. This divergence, however, does not in itself achieve a fairer balance between parties either in terms of more openness or better protection of privacy. Although there is evidence of a greater push towards more openness, particularly in the form of the most recent legislative changes, this is not reflected in the approach of regulatory committees. Whilst central government encourages increased openness in local authority meetings, the councils’ committees are routinely excluding the public from those meetings on the basis if the nature of the information involved rather that where the balance of the public interest lies.
The greatest barrier to progress in this area is the fact that it remains the local authority itself which determines what information should be regarded as private and what should be disclosed to the public. The current legislative framework removes all autonomy from individuals to determine what they do with information about themselves, and place that power in the hands of local authorities. Councils, on the whole, do not deal with the management of private information very well. It is information about individuals, and individuals should have more control over when and to whom that information should be disseminated.
I hope that this paper stimulates some debate in this important but largely neglected area of local government and privacy. The study adopted a largely quantitative approach to the research, and it may be the case that more qualitative based techniques, such as questionnaires and interviews based on a sample of local authorities, may shed more light on some of the issues raised. More in-depth studies may, for example, discover information on how committees actually exercise their discretion in such cases when deciding whether to exclude the public. Qualitative research amongst those who are subjected to regulatory committee proceedings would be useful to discover the attitudes and views of individuals about whether they feel that disclosure of information about them has affected their privacy. The data obtained in this study was gathered before the most recent legislative changes came into force, so it would be interesting to see whether the drive towards more openness has any effect on regulatory proceedings. The findings of this study suggest that this is unlikely without wholesale changes to the way in which such proceedings operate.     
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