RUNNING HEAD: JUDGES AND LAWYERS VIEWS ON SUICIDE AT TEMPTERS

AND THE LAW IN GHANA.

“We nowhave a patientand nota criminal”: An Exploratory Study of Judges and Lawyers’

Views on Suicide Attemptersandthe Lawin Ghana.
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Abstract

Thisstudy explored the views of judges and lawyers of the superior courts of Ghana on the
law criminalizing attempted suicide. Qualitative data were collected from 12 experienced
legal practitioners of the superior courts (five judges and seven lawyers) using semi-
structured interviewschedule. T hematic analysis of the data yielded three main perspectives:
In defense of the Law, Advocating a Repeal, and Pro-Health Orientation. Though
exploratory, the findings of thisstudy offer cues for stepping up suicide literacy and

advocacy programstowards either a repeal of the lawor a reform.
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Introduction

Criminalizing attempted suicide in Africa representsone way in which negative attitudes
toward suicide have been expressed (Khan, 2005; Ovuga & Boardman, 2009a; 2009b). Laws
on suicide mightreflect the attitudes of the people (Leger, 1988). Since generalizednegative
attitudestowards suicide exist in many parts of the continent, repealing or reforming existing
laws may thus help to improv e underganding of the phenomenon and provide proper support
services to personsin suicidal crisis. Suicide is a public and mental health problem in many
countries(Knox, Conwell & Gaine, 2004; Mann et al., 2005; World Health Organization,
2014). T he World Health Organization (WHO, 2014) has therefore encouraged member
countriesto repeal laws criminalizing suicide attempt because suicidal persons need help
rather than punishment. In response, many countries, mostly in the West, have formulated
national suicide prevention policiesto guide action and practice. Decriminalisation of suicide
has been one of the key outcomes of such policies. Currently, suicide is no longer a
punishable offence in the Nordic countries, Western part of Europe, and some statesin the
United States of America (Khan & Lester, 2013). However, in most countriesin Africa,
suicide attempt remainsa punishable offence (Adinkrah, 2012; Hjelmeland, Osafo, Akotia &
Knizek, 2013; Kahn & Lester, 2013). For instance, section 57 of Ghana’s Criminal Code (Act
29, 1960), statesthat “Whoever attemptsto commit suicide shall be guilty of a
misdemeanour.” People who offend this law are swiftly apprehended, prosecuted in the
criminal courts and sentenced to penalties ranging from monetary finesto imprisonment for
up to three years (Adinkrah, 2012).

T he desirability of retaining or abolishing suicide laws continue to generate strident
debates (Adinkrah, 2012; Gouda & Yadwad 2007; Latha & CGeetha, 2004). In Ghana, a cross-
section of the people supports the lawfrom three main ethical positions: utilitarian, normative

and consequential (Hjelmeland et al., 2013). Those who subscribe to the utilitarian ethical
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position, assume that criminalizing suicide has a deterrent effect. Thisviewwhich is
consistent with similar views from other parts of the world (see Ranjan, Kumar, Pattanayak,
Dhawan, & Sagar,2014), asserts that a state hasan interest in protecting both the value of life
to society asawhole aswell as the value of an individual’s life. In furthering this interest, a
state uses the police power to protect societal valuesand the parens patriae * power to protect
individuals (see Bloch, 1987). Theway the state exercises such powers must necessarily
make commitment of such offences unattractive to be modeled by others. T hisreasoning thus
fosters a retributive justice regime against suicidal attemptwith the viewthat such sanctions
will serve as a form of general deterrence. Arguments for criminalizationamong some
Ghanaians are also vigorously sustained from a deontological position; a normative ethical
position which judges an action of a person on the basis of whether it adheres to rules. T hisis
arguably one of the oldest and most entrenched viewon criminalization of suicide attempt.
No doubt, thisview revealsa noticeable ecclesiastical influence on the birth of secular
legislations concerning suicide (Schrage, 2000). The main canon being that ‘life belongsto
God and He alone hasthe right to take life’. The suicidal attempter thus transgresses an age-
old religio-moral precept which emphasizesthat ‘no one hastheright to take life’. Doing so,
it is reasoned, breachesa divine morality as it amountsto usurpation of God’s right to take
life (Osafo, Hjelmeland, Akotia & Knizek, 2011a). A fewother people also take a
consequential standpoint and base their argument on the negative impact suicidal attempt
may have for othersliving in the same polity with the offender (Hjelmeland et al., 2013).

T he foregoing argumentsadvanced in support of criminalization in Ghana and in many
countrieshave led to harsh treatment of suicide offenders throughout history and even now
(Khan & Hyder, 2006; Murray, 2000; Schlebusch & Burrows, 2009). Accordingto the WHO

(2014), therewere an estimated 804,000 suicide deathsworldwide in 2012, representing an

1 The doctrine that political authority carries a responsibility to protect lives
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annual global age standardized suicide rate of 11.4 per 100,000 population. Further, for each
completed suicide, there were about 20 suicide attempts. These figures informed WHQO’s
calls for urgent preventive actions. One of the key challengesto preventing suicide, is the
issue of criminalization of attempted suicide in many countries (Adinkrah, 2012; Khan &
Hyder, 2006; WHO, 2014). However, since state laws reflect prevailing norms, valuesand
attitudes of a people, merely effacing the suicide laws from statute bookswithout promoting
an understanding of the phenomenon among the people and also controlling the social and
environmental precursors of suicide might be counterproductive (Kahn & Lester, 2013).
Guided by thisawareness, research effortsin Ghana in recent times have particularly focused
on promoting an understanding of the phenomenon (Adinkrah, 2012, 2013; Akotia, Knizek,
Kinyanda & Hjelmeland, 2013; Eshun; 2008; Hjelmeland et al., 2008; Osafo, Akotia, Andoh-
Arthur & Quarshie, 2015; Osafo, Akotia, Andoh-Arthur, Quarshie & Boakye, in press;
Osafo, Knizek, Akotia, & Hjelmeland, 2011; Quarshie, Osafo, Akotia & Peprah, 2015). This
has been accomplished mainly through attitude studies on suicide as a topic in general and
criminalisation of suicide attempt in particular. So far, previous finding shows a steep
generalised negative public attitude towards suicide among lay people and some groups. Key
mental health professionals, such as psychologists, however maintain a health crisis view
towards the act, and thus support expunging the law criminalising attempted suicide (Osafo et
al., 2011a; 2011b). Further, Hjelmeland and colleagues (2013), examining the views of
clinical psychologists, emergency ward nurses and police officerson the law criminalising
attempted suicide in Ghana, showed that majority of the participants (71%) did not agree with
the law. T he main arguments advanced for this position was that suicidal behaviour was a
mental healthissue. Consistent with WHO’sargument for decriminalization, these
stakeholders reasoned that the suicide attempter deserves care and not punishment. Punishing

attempters, according to people holding the health crisis view, misses the actual reasons
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underlying the act (Hjelmeland et al., 2013). This finding is consistent with evidence from a
similar study in Uganda where two-thirds of mental health workerssampled also did not
agree with the law because they perceived suicide as a mental health problem (Hjelmeland,
Kinyanda & Knizek, 2012). Although these studies provide some useful insights into public
sentimentson the lawcriminalizing attempted suicide, they are limited asthey fail to capture
the views of other professionalssuch as those who work with the law. Filling thisresearch
gap implies examining the views of professionals such as judges and lawyers, particularly, if
we seek to make significant progressin the field.

Judges and lawyers are within an important power category in Ghana. T hey represent
amajor arm of governance and assuch, their views on critical issues such as suicide attempt
and (de)criminalization of suicide attempt, are very crucial for shaping national discourse.
Moreover, against the backdrop that suicide is a public and a mental health problem, Ghana’s
judicial system, following the legal theory of therapeutic jurisprudence, may attempt to
improve justice by considering the therapeutic and anti-therapeutic consequences that flow
from substantive rules, legal procedures, or the behaviour of legal actorssuch as lawyers and
judges (Wolff, 2002). In consequence, the judicial system will be seen as giving a major
boost to the operationalization of one of the aims of the recently passed Mental Health Act of
Ghana, Act 846 (Parliament of Republic of Ghana, 2012), which emphasizes collaboration in
the provision of “integrated and specialized mental health care in Ghana.” (p. 6). Further, the
Act seeks to protect vulnerable personssuch as offenderswith mental illness, and this
includes suicidal persons. Section 76 of the Act statesthat, “A Court may authorise for
psychiatric assessment of a person who attemptsto commit suicide” (Section 76, article 10).
Thus, the outright prosecution of the suicide attempter will, to a certain extent, be curtailed
and at least, replaced with a mental health assessment regime that will inform judges’

decision and perhaps promote diversion.
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Success in thisdirection, to a very large extent, also dependson views of judges and
lawyers on the law criminalizing attempted suicide. Additionally, as members of the same
culture, in which they work as legal practitioners, it will be far-fetched to assume that judges
and lawyers interpret the lawagainst suicide attemptin a cultural vacuum. Judges and
lawyers may interpret the lawagainst suicide attempt using multiple sources as their frames
of reference, including cultural values of the society within which they function. Thisis
because laws always operate in a social context, so it must be considered in relation to
community values (Coicaud, 2002; Tamanaha, 2001). Rules cannot justify themselves by
being rules, they have to be justified in terms of the prevailing beliefs and values in the
society in question (Beetham, 1991). Understanding the complexity of views of these
professionals on the law against suicide therefore merits scientific investigation.

T he present study begins the process of exploring the views of judges and lawyers of
the superior courts of Ghana on the law criminalizing attempted suicide in Ghana. The main
research question for the study was “Howdo judgesand lawyers in Ghana viewthe law
criminalizing suicide™. It was anticipated that attending to the views of these professionals
on the lawagainst suicide attempt, may offer a useful guide and direction for advocacy
towards a repeal or reforms aimed at posturing the laws to be more responsive to the needs of
suicide attempters. Thismay have potential for effective suicide prevention effortsand social
change in Ghana.

Method

Thisstudy is a part of a larger project (using mixed method approaches) to investigate
the views of other stakeholders, such as physicians, nurses, suicide attempters, police, media
personnel and lay persons, on suicide risks and the law in Ghana. T he quantitative dimension
of the study comprised a total of 516 participants. Data for this paper was based on

qualitative interviews with a few judges and lawyers. A letter detailing the purpose of the
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study was sent to both the Ghana Bar Association and the Judicial Service Secretariat to
obtain permission and assistance for accessing the participants. The Judicial Service
Secretariat is the administrative wing of the judicial arm of government. It overseesall the
day-to-day administrative issues of judges andit is not possible to have any formal
relationshipswith any judge without an official correspondence with the secretariat. It
coordinatesthe activities of all 380 courtsacross the country (comprising District Courts,
Circuit Courts, High Court, Court of Appeal, and the Supreme Court).

Both purposive and convenient sampling techniques were deployed to recruit our
participants. T he choice of purposive technique was based on the research question while the
convenienttechnique was informed by the busy routines characterizing the work of judges
and lawyers in Ghana. The permission also gave contacts details of howto reach prospective
participantsto solicit their voluntary participation in the study. Twelve (12) accepted to
participate in the study (out of the 20 qualified persons approached). These were 5 judges
(three from High Court, one from a Circuit Court, one from Court of Appeal) and 7 lawyers
of the superior courts of Ghana. Many of them identified with the Christian religion. T hey
were predominantly males (n=9) and a few females (n =3). Judges had an average age of
49.6 and three reported having presided over some cases of attempted suicide while serving
at the lower courts. T he average age of the lawyerswas 32.7 (see table 1 for other
demographic information about participants). While a response from all 20 individuals
approached would have been ideal, a response rate of 60 per cent isconsidered adequate for a
qualitative study that explores, for the first time, the views of an extremely ‘hard-to-reach’
group of lawyers and senior judges. Our focus on judges at the superior courtswas based on
our interest in exploring their attitudes toward suicide attempt and the law, within their career
trajectory asjudges. A semi-structured interview schedule was utilised in data collection.

The interviewscheduled had three sections. Section one explored general views on suicide
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and suicide attempt, while section two explored views on the law criminalizing suicide
attemptin Ghana. T he third section captured the views of the sample on suicide prevention.
The interviewstook place in Accra, the capital city of Ghana, within the chambers,
offices and homes of the participants between May 2014 and September 2014. Some of the
questions on the interviewguide are the following: How do you view the law criminalizing
suicide attempt in Ghana? What are the reasons underlying the criminal judgments against
suicide attempters? In your view can the code be repealed? We conducted the interviewsin
English language, recorded it verbatim and transcribed it orthographically. The study
received approval from the Ethics Committee for the Humanities (ECH) of the University of

Ghana, Legon.

Insert table 1.

Analysis

We analyzed the data using thematic analysis. T his is because we aimed at identifying and
analysing patterns of themesacross the interviews (Braun & Clarke, 2006). Thematic analysis
is a search for themesthat emerge asimportant to the description of the phenomenon under
consideration (Daly, Kellehear, & Gliksman, 1997). T hisapproach is most useful for an
exploratory study (Costa et al., 2016). To facilitate the structuring and depiction of these
common themes, we deployed thematic network to make explicit the procedureswe used in
going from text to interpretation. Thematic network systematizesand illustrates the
relationship between basic themes, organizing themesand superordinate themes (Astride-
Stirling, 2001). We proceeded by careful reading of the data (Rice & Ezzy, 1999) to generate
basic themeswhich on their own said little about the text or group of textsasa whole. To

make sense of each of them, the basic themeswere read within the context of other basic
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themesto generate organising themes. These organising themeswere then analysed to
generate the main themes. (Astride-Stirling, 2001).
Reflexivity

Qualitative research isa subjective enterprise (Flick, 2006). Accordingly, we show
how the research processand data interpretation have been influenced by the researchers’
role and how we, both as suicide researchersand workers, have scrutinized and reviewed our
role throughout the research in order to improve validity (Willig, 2013). First, as suicide
workers and investigators, our position is counter to the current lawcriminalizing attempted
suicide. Thisposition is further corroborated by the report of the WHO (2014), which
indicatesthat help seeking for suicidal behaviour increases in settings where the act has been
decriminalized. Approaching our study from such a position can influence howwe read and
interpret the data from thisstudy. However, to ensure validity, we presented the voices of the
participantsasthey are, so that they reflect the meaningsand experiencesthat are lived and
perceived by the participants, and then provided interpretations of their views.

Thisapproach, we believe, helpsus ground our interpretationsin the data and
providesthe evidence to substantiate our arguments, thereby reducing distortions and biases
in our study. Further, during interview, we tried to obtain feedback from the participantsasa
way of making sure we have captured exactly what they intended (participant validation).
Additionally, each author read all transcripts and developed initial themes, which were
further subjected to discussions by all authorsuntil consensus was reached. T hus, our
interpretation was done by all the authors. Consistent with Creswell and Miller’s (2000)
recommendation, such cross-validation and group-interpretation are useful in increasing
inter-subjective comprehension, analytic rigour and validity of the interpretations of the

findings (Steinke, 2004; Whittemore et al., 2001).
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Findings
Following the main question asked, “Howdo you view the law criminalising attempted
suicide?”, three participants (1 judge and two lawyers) defended the law and wanted it
maintained in its current form. T heir reasons are discussed under the theme ‘In defence of the
Law’, five participants (3 judges and 2 lawyers) disagreed with the lawand wanted it
completely repealed from statute books. Reasonsadduced in support of this position are
discussed under the theme *Advocating a Repeal’. Four other participants (1 judge and 3
lawyers), however call for the law to be sensitive to the needs of suicide attempterswho
might have experienced suicidal crisis. T heir reasonsare discussed under the theme ‘Pro-

Health Orientation’.

In defence of the Law
Thistheme captures views which were in support of the law; [1Judge and 2 Lawyers]. The
basis for such views were categorised as deterrence and protection of the state.

Deterrence: Participantsreasoned that the law is good because it deters. “Personally |
don’thave any objectionsto it because it may deter otherswho may have suicidal mind to kill
themselves. So looking at it from the deterrent point of view, | am in favour” [L2]. T hrowing
more light on the point above, the same participant explains, “if you attempt, that meansyou
wanted to have it done; except that, it became incomplete; you couldn’t complete it. So under
the circumstances, those persons should be punished to deter others from following their
footsteps™ [L2]. It is presumed from this reasoning that the offender aimed at cessation of his
life and only survived fortuitously. As a result, the offender deserves punishment for two
reasons; the premeditated intent to die and enactment of that intent albeit unsuccessful. By
being punished, people will be dissuaded from modelling the behaviour. T o such participants,

what gives practical utility to the lawis its deterrent function. This utilitarian ethical position
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on which the participants base their views of the law, resonateswith that of some emergency
ward nurses and police officerswho also supportedthe law in a previousstudy in Ghana
(Hjelmeland et al., 2013). Beside this utilitarian function, the law, according to another
participant, hasno other usefulness:
“l can’tthink of any other reason except for the fact that criminalising the act is to
serve as a deterrent to prevent people from doing it. Apart from being deterrent, |
seriously cannot think of any other reason why it should be there, it is to deter people

from doing it. So, thatis it”” (L4).

Protection of Life and Property: Besides the deterrent function of the law, there was a

view that the lawalso protects life and property of the state. Explaining this point further, a
judge stated thus,

“The reasoning behind the judgement isthat the law should protect life and property;
and even thoughyou are a human being and you control yourself, you cannot take
your own life your own self [sic]. So, since the law seeks protection of life and
property, we should not allow people to take their own life.” [32].

T he offender, from this reasoning, isthus conceived asa bona fide property of the state with
a responsibility to contribute towards the “social good’. T o take one’sown life is to deny a
state some fiduciary benefits. Arguing about importance of one’slife to a state from an
economic perspective, a lawyer had this to say:

“[P]opulation of the citizenry helps in planning things, infrastructure, and all sort of
things. So it will be a big blow if people decide to take their own lives...eventually we
will all die...And so yeah, it’sa good thing, we have to impose greater punishment on

them [L4].
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This participant emphasizes the importance of a nation’s population in economic planning.
He explains his point by arguing that “a population of a nation servesas a parameter to
determine all sort of things™ [L4] including even accessing loan facility. Ashe put it “In fact
if you are going for a loan from IMF, World bank, or wherever, ...your population counts.
Thisviewpoint stands therefore to reason that killing oneself is a huge economic lossto a
state, requiring harsh punishment for people who attempt to deprive a nation of their lives.
The lawon attempted suicide is thus seen as a mechanism to protect life and property of the
state. Views under thistheme highlight the association between suicide and criminality which
dates back many years (Manson, 1899; Schrage, 2000). Until recently, some jurisdictions
subscribing to thisview, considered suicide as a crime of moral turpitude (Bloch, 1986) that
needed severe punishment to deter othersand also to protect lives. T he state, acting within
the parens patriae principle, isthus enjoined to offer this protection to its citizenry. This
responsibility of the state, according to the participants holding views in defence of the law,

is executed through the legal code criminalising attempted suicide in Ghana.

Advocating a Repeal
Thistheme captures views which were strongly against the law [3 Judges and 2 Lawyers].
The premise of thisview is based on participants’ perception that the lawlacks sensitivity to
the underlying mental health needs of the offender (who hasor is experiencing suicidal crisis)
and as such it somewhat appearsto promote what it seeksto prevent. Thispoint is
illuminated under two categories below;

Law heightensdistress: Participants reasoned that there may be underlying problems
driving the behaviour of the offender. The offender, from this view, requires help and not
punishment. Punishment through the court system, only goesto worsen the underlying

problem of the offender. For example, a judge had this to say:
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I want to think that a person who attemptsor commitssuicide is a person who has sat
down and analysed hissituation and is not satisfied with the situation and thinksthe
only solution is to take his life. Now if we want to help the person to solve the
problem, then we should not compound the problem” [J1].
Thisjudge believed that suicide attempt isa goal-directed action: a meansto solving an
underlying problem, and that what the offender needs is help and not actionsthat may
aggravate hisor her condition. Thispoint is forcefully corroborated by the viewof another
judge:
But I realise that for anybody to be driven to such an extent meansthe person hasa
problem. There is a problem, because nobody in his right senses would ever decide “I
want to go; | want to kill myself”. It must be something to do with the mind.
Something must drive you to that extent; so that... if that happens, then perhapsthe
system should try to find, if it’s a psychologist or a psychiatrist, to give you
appropriate treatment rather than incarceration™ [J5].
Thisnarrative above not only corroborates the former, but actually definesthe underlying
problem as mental health crisis. From this view and as revealed in the quote, supportive
intervention rather helpsthe suicidal person to access appropriate help from mental health
professionals. Incarceration, according to the participant above, isnot a ‘help’ in the
circumstances. Implicit in the two narrativesisan allusion to the fact that suicide is an
existential crisis and that when people go through life crisis, they do not deserve to be
criminalised; rather, they deserve support. More specifically, the second narrative seemsto
suggest that for personswho attempt suicide, their sanity is tampered with. Thusin keeping
with proper jurisprudence, such personsare unfit to stand trial let alone be sentenced.
Perhaps, the system should try to engage the services of a mental health professional to attend

to the person. The point being made is that such personsshould be sent for a proper mental
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health assessment and care. Failure to do this, in the views of the participants, rather worsens
the underlying problems of the suicide attempter.

Law is a suicide risk: Relatedly, some participantseven believe that the lawactually
is a risk for eventual suicide. A lawyer puts this succinctly that:

I think instead of prosecuting them, we should rather seek proper care for them;
psychological care; put them in a rehabilitation centre for people to work on them. So
you prosecute them and go and put them in Nsawam [until recently, the maximum
security prison in Ghana]; atthe end of the day, you don’t achieve anything. They may
actually be able to carry out that threat wherever they end up finally, because at that
stage, you have worsened their situation™ (L5).

At the core of the above quote isan endorsement of an alternative viewof social and
professional support for the suicidal person as against prosecuting and incarcerating them.
The implication of this opinion isthat; the lawis viewed as ineffective since it eventually
becomesa risk for suicide. Underscoring this point metaphorically, another lawyer stated
that, “1 disagree because people in that situation, if you want to punish them, I mean you
are...just like you are putting salt in their wounds™ (L3). T hus, the offender might go through
the sentence system not relieved of the underlying distress but instead may have an
underlying perturbation accentuated, which potentially might lead to suicide. By itsvery
nature, suicide attempt, often preceding the substantive act of self-murder, is akin to an
inchoate offence in law. Inchoate offencesare typically of a kind committed in relation to
and in preparation for substantive offences. In criminal jurisprudence, both substantive and
inchoate offencesare punishable. However in Ghana, while the substantive act of self-murder
is not a crime, suicide attemptis. It thus comesas no surprise that a lawyer opinesthat society
appearsto be telling the offender that “if you want to commit suicide then you better make

sure you are successful; if you are not, I‘ll punish you for it’ (L7). Thisemphasizesthat the
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law rather becomesa catalyst towards increased lethality. The idea of potential incarceration
may be lurking somewhere in the person’smind and therefore he or she might be very lethal
in the attempt. All these views from the above participants point toward an underlying
psychological distress which provokesthe suicidal attempt. The distress is provoked by
unmet psychological needs, which according to Shneidman, (1985), are common stressors for
suicide. In the light of this, the participants believe suicidal attempters require help in meeting
some of these psychological needs. Studies show that risk factorsto suicide are not static
(Pomplili & Tatareli, 2011) and thisimpliesthat punishment through criminalisation of
suicide attempt may expose offendersto newrisks. In view of this, participantsbelieve the
law, is arisk for completed suicide and, as described in the words of a judge and lawyer
respectively, “itisneedlessand needsa total overhaul” (J4), and ““...senseless and one of the

laws that should be taken out of our books...”(L5).

Pro-Health Orientation

Thistheme addresses views which essentially point in the direction of humanising the law, or
making the law more sensitive to the needs of suicidal persons along two main dimensions;
law as help oriented and law as a diversionary tool.

Law as help-oriented: T he viewunder this category isthat the law is oriented towards
help; “I think the law takesthe position that people who attempt suicide would need
psychological help out of it” (L2). T his position of the law, as expressed in the above quote,
is shared by other participantswho also believe that this ‘help function’ of the lawis
somehow abdicated in the way the law has been applied in the past. Conceiving suicidal
attempt from a health crisis perspective, these participants believed that in the context of
social stigma and weak social structures, the law needs reforms to be oriented towards

achieving a function of providing help asespoused in the voice above. One of such reformsis
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positioning the lawto serve as a conduit for accessing the appropriate psychological help for

the offender;

“I should say that it’s criminal and the current code would prosecute anyone who
attempted suicide. But | will advocate, if during the proceedings, the court takes into
consideration the various reasons why the person attempted to...and then putin place
adequate measuresto ensure that when that person leaves the court room, that person
will ...will be happy in life and be willing to live a life without taking the life: that is
all that I am hoping for; because we don’t have a strong social structure [sic] in
place. So sometimesthe courtsknow of all these factors but they are difficult to
enforce by the courts [ L7].
Gleaning from thisvoice, suicide attemptersshould leave the court system happier to live a
life without taking their life. As implied, instead of heightening distress and subsequently
provoking the risk for eventual suicide, the law can be expansive enough to consider the
peculiar circumstances and reasons that provoked the suicidal attempt in the first place and
offer help in lessening or ameliorating the underlying distress. Citing lack of strong social
structures as a potential risk factor for suicidal behaviour before and after prosecution, the
participant isadvocating that the lawrather should provide a safety net for people in distress.
The participant infersan abnegation of a social responsibility in thisdirection by the courts.
T hus, what gives real meaningto the spirit and the letter of the law, according to many of the
participants holding thisview, is this function to help and not to punish. It isupon that basis
alone that they will give conditional support for the law. According to one of these
participants “if the lawwould make people go for medical attention, then I’ll go for the law

[L1]. T hisquote suggests the need for the lawto be amended and oriented towards helping.
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In that regard, the roles of judges and lawyers in relation to adjudication of suicide attempt

cases becomes more of gatekeeping rather than oriented towards incarceration.

Law as a diversionary tool: T his category captures views of participants specifying
procedures essential for making the law oriented towards help as captured in the preceding
category. Asarticulated by a lawyer;

There should be incorporated in it somewhere a very fine procedure where
you have a social welfare programme to assist people, because itis always a
problem there: [sic] nobody would just out of nowhere get up and say ““I want
to take my life” for the fun of it. We all love ourselves, we love our life; nobody
would do that for the fun of it or dare somebody that, “I’ll kill myself for you to
see””; no. So there’s always a social or financial or whatever background to it,
and I think we can have a proper structure to deal with some of these things.
(L2)
It is evident from the above quote that the problems underlying suicidal attemptsare beyond
the individual. A proper legal regime informed by an understanding of the factorsunderlying
suicidal attempt holds promise for attending to the real needs of offenders. T hus rather than
outright repeal, the lawcan be amended to serve a therapeutic function. Reform, accordingly,
is perceived asa mechanism through which the law can be made to be responsive to the
needs of suicide attempters. However, thisprocess, being suggested, according to another
lawyer “should still be within the confines of the law so that for instance the judge says that
they should take you to the... psychologist should attend to you to give you medical
help...”[L2]. Obviously this posture taken by these participantson the law, is one that
assumes that the lawshould promote diversion of suicidal attempters from the criminal

justice system to the mental health system. One of the participants, a lawyer had thisto say:
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It appearsgoing to a psychiatrist meansthat you have admitted you are mad; so
people do not seek psychiatric assistances. Now, if you are lucky, and we have
somebody who has attempted suicide, nowwe have a patient, nota criminal. So we
should treat the patientasa patient who needs assistance and therefore we should
transfer [J1].
Inherent in the above quote isthe supposition that the offender, who is suffering a mental
health crisis, ought to have initially sought help from a mental health facility but somehow
did not and rather desired to die. Thuswhen suicide attemptersare brought before the law,
the state is lucky to prevent death by activating the diversionary machinery of the lawto
transfer suicide attemptersinto the mental health system for attention. The pro-health viewof
the law assumes therefore that persons going through mental health crisis should be helped by
the lawto obtain help but not to be strictly subsumed under the cloak of criminality.
Generally, the above underscores the potential gatekeeping functionsthe entire legal system
can play through reforms of the current lawtowards suicide prevention in Ghana.
Notwithstanding the pro health orientation of the law, to properly situate this
gatekeeping function of the lawwithin the justice delivery system for efficiency, some
participantsadvocate that reformsshould also aim at reducing the seemingly unlimited
discretionary powers of judges during adjudication of cases under the law. One participant
accordingly indicated thus:
The law needsamendment... it is not encompassing and the final details are usually
left with the judge; but you know, that introduces a lot of human element; but if we
can spell some of these things out properly, the better. So as for the criminal code, it
is still relevant, but it can be made better; we can amend such provisionsand it

should be easy to do[ L7].
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T he propensity for an abuse of the law to worsen the plight of the suicide attempter by a
judge ora lawyer who holds a strong view against suicide, is implied in the voice above.
Reform, in the form being advocated by the said participant, should be one that will specify
in unambiguous terms, the ‘whats’ and the ‘hows’ that should go into the decisions of judges
and lawyers in helping to address the needs of the attempter. Asit standsnow, the law s
perceived as “not well developed™ [L3] and also “a colonial legacy which is not progressive
enough [L4]”. A mechanism for making it relevant for performing gatekeeping function is

through reforms.

Discussion

Thisstudy set out to explore the views of 12 experienced legal practitionersin the
superior courtson criminalising attempted suicide in Ghana. Findings revealed five
participants (3 Judges and 2 lawyers) disagreeing with the lawand advocating a repeal, while
three participants (1 Judge and two Lawyers) defended the law. Four other participants (1
judge and 3 lawyers) on the other hand, believe the lawneeds some reformsto meet the needs
of offenders. Reasons advanced for each of the views mirror the divide between the health
crisis view and moralistic view of suicide which is prevalent within the general population
(Osafo; 2011; Osafo et al., 2011 a, b, ¢). Consistent with the explanatory framework of Osafo
(2012) which showed a relationship between attitudes, attributionsand prevention approach
to suicide, it is clear from the findings of the present study that participantswho are in
support of the law (25%) conceived suicide as a breach of divine and communal moralities
(Osafo et al., 2011a). Thisis a moralistic view of suicide which fosters a perception of the
suicide attempter asblameworthy, a transgressor and a criminal. Suicide prevention
approach, in thisview, is thus conceived from a punitive and retributive framework which

aims at deterrence (Hjelmeland et al., 2013).
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T his punitive measure within the law as espoused by participantswho supported
criminalisation, borderson the application of punishment astool in managing suicidal
behaviours in Ghana. Punishment may be considered infliction of suffering or some other
unpleasant consequences by an agency in a position of authority on an offender for an offense
(Ashworth, 2010; Mensah-Bonsu, 2001). It isan aversive stimulation that seeksto coercively
model the behaviour it seeksto prevent (Myers, 2002). The expected effect of punishment is
to decrease the occurrence of an unwanted behaviour in the future (Friedman, 2002). There
are two dominant approachesto justifying punishment. They are retributive and utilitarian
(Carlsmith, Monahan, & Evans2007). In retributivist approach, punishment is found
justifiable because people deserve it, with the purpose of punishing perpetrators for their past
behaviour rather than to alter their future behaviour (Darley, 2003; Carlsmith, Darley, &
Robinson, 2002). The utilitarian viewposits that punishment is justified on grounds of the
useful purposes it serves. In thiscase, punishment isnot an end in itself, but rather, a means
to an end (Mensah-Bonsu, 2001). Some of such useful purposes include deterrence,
incapacitation and rehabilitative.

T he central assumption of deterrence isthat the punishment should be just sufficient
to prevent future instances of the offence (Carlsmith, Darley, & Robinson, 2002). It works by
changing the costsand benefits of the situation so that criminal activity becomesan
unattractive option. Most forms of punishment that fit deterrence include fines, jail time, and
corporal punishment and are all designed to inhibit perpetrators from perpetrating the harmin
the first place. Deterrence can exert a general effect on the public (general deterrence) in that
when an offence is punished, it is hoped that it will discourage other like-minded people from
such activity. Inanother breath, when an individual is punished it will discourage him or her
from future attempt (specific deterrence). When punishment incapacitatesa person it simply

aims to make it impossible for the offender to offend again, by restraining him or her from
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committing more crimes (Zimring & Hawkins, 1995). For example, when an offender is
incarcerated, the imprisonment physically prevents him or her from further crimesand the
public is thereby protected (Mensa-Bonsu, 2001).

The rehabilitative nature of punishment argues that punishment hasthe potential to
show the individual the error in his behaviour and facilitate a positive change in behaviour.
Within the rehabilitative dimension isthe need to provide assistance to the offender to adopt
a lifestyle that is positive from the criminal one. Consequently, the time of incarceration is
often filled up with work schedules that help the offender acquire some employable skills
(Mensah-Bonsu, 2001).

We argue that, the criminal code against attempted suicide in Ghana appearsto be
consistent with the utilitarian justifications for punishment. At least the incarceration and
fines that are exacted on suicide attemptersin Ghana illustrate an underlying utilitarian
regime of the present code against the act. Accordingly, those who supported this view might
be endorsing this perspective of the lawand henceforth may defend itsaggressive application
in controlling suicide as they argued in the present study.

On the other hand, participantswho are in disagreement with the law or want the law
to be reformed (75%), hold a mental health viewof suicide and thus perceive the suicide
attempter asa needful person who deserves empathy and care rather than punishment.
Although participantswith the mental health viewconstituted majority in the sample, they
differed in their approach to seeking help for the attempter in some ways: while one group
advocated a total repeal of the law, the other believed that a reformation of the lawholds
promise for meeting the needs of the offenders. T he sub-group calling for decriminalisation
(42% appear to call for a complete divesting of the criminal justice system of suicide related
matterssuch as handling of suicide attempt. Thisis based on what is perceivedto be the

unintended consequence of aggravation of the underlying problems of suicide attemptersand
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provocation of eventual suicide by prosecution and sentencing through the judicial system.
Suicide attempt, viewed from mental health crisis perspective, isthusa problem that falls
within the domain of the mental health professionalsand not legal professionals. However,
given structural challenges; particularly underfunding and understaffing which continue to
hinder progress in the mental health sector’s contribution to suicide prevention, (Fournier,
2011, Read, Adiibokah, & Nyame, 2009; Osafo et al., 2011), an alternative to dealing with
suicide attempters, from the mental health view, lies in responsive laws on suicide matters.
To thissubgroup advocating for law reforms, there isthe need to empower other state actors
such as the judiciary to contribute towards addressing the suicide menace.

The involvement of the judiciary in mental health systemshasa long history. In
Ghana, past legislations such as Criminal Offences Act, 1960 (29), Criminal offences
(Procedure) Act, 1960 (30), the Mental Health Act, 1972 which is replaced with the recent
Mental Health Act, 2012 (Act 846) provide legal framework for the organization and
provision of mental health care. These laws also spell out procedures for processing
defendants (with mental health problems) through the criminal justice system (Adjorlolo,
Chan, Agboli, 2016). Thuswhile decriminalization of suicide attempt continuesto remain
popular within suicide preventive discourses due to itspositive outcomes, it seemsin the
context of Ghana, the call, as suggested by some of the participants, may be to first increase
the capacity of the courtsto contribute to suicide prevention. Popular in other countries
particularly in the West isthe concept of diversion which identifies the court asone of the
state actorsresponsible for transferring people with mental health problems from the judicial
system to the mental health systemsfor urgent and appropriate care (James, 2006). According
to the Sainsbury Center for Mental Health (2009), mental health diversion schemes operate at
the interface between criminal justice and mental health. They seek to ensure that people with

mental health problemswho come into contact with the police and courtsare identified and
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directed towards appropriate mental health care, particularly asan alternative to
imprisonment. While awareness needs to be created to bring our legal professionals in tune
with the diversionary channelsavailable, there isthe need also to underscore that increasing
research on mental health is generating newunderstandings which are yielding reforms
within the judicial systems in other countries (Wexler, 2014). The aims of such reforms
include the sharpening of the responsiveness of the courtsto underlying psychological
problems of defendants. For instance, the doctrine of therapeutic jurisprudence advanced by
Wexler and Winnick (1987) recognizesthe lawas a social force with consequencesin the
psychological domain. T herapeutic jurisprudence also examinesthe role of the lawas a
therapeutic agent and itsenormous potential to heal (Wexler, 2014; Wexler & Winick, 1996).
Attempt to reconcile or accommodate therapeutic jurisprudence with traditional legal values
such as due process, has culminated in a legal theory of therapeutic jurisprudence. T his
theory seeksto improve justice by considering the therapeutic and anti-therapeutic
consequencesthat flow from substantive rules, legal procedures, or the behavior of legal
actorssuch as Lawyers and Judges (Wolff, 2002). Thus, the assumption underlying the views
of the majority of participants (75%) of thisstudy is that the law against suicide attempt
impact negatively on defendants. That is, instead of assisting to seek healing for suicide
attempterswho suffer mental health crisis, the substantive rules, proceduresand to some
extent, the interpretation of the law by judges and lawyers as reflective of their views on
suicide attempt, are largely anti therapeutic. The obviousremedy thuslies in either an

outright repeal or reform.

Implications

T he findings show that the health crisis view of suicide is gradually gaining popularity

among Ghanaians. T hismay have good potential for empathetic handling of suicide
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attemptersand subsequently prevention of suicide. However, for judges and lawyers with
such views, there appearsto be a dilemma due to competing demands of professional ethic to
uphold the law during practice and personal ethic of care towards suicide attemptersbased on
their notion of suicide attempt as mental health related.

Two important implications arise from such antithetical posture in regardsto suicide
andthe law in Ghana. First, there isan urgent need to increase suicide literacy in the legal
profession in Ghana. Moralistic views toward suicide are often products of suicide illiteracy
(Joiner, 2010). Any attempt to reform jurisprudence along suicide related issues must
correspond with increase in suicide literacy among judges and lawyers in Ghana. T hiswill
consolidate collaboration and facilitate the relationship between the legal fraternity and
mental health workers. Emphasizing the collaborative rolesthe two sectorsmay play to
address such concerns, Article 76 of the Mental Health Act 846 makes clear provision for
offenderswith mental health related problems. Sections 1 to 9 of article 79 providesthata
person arrested for a criminal act with a mental disorder can be transferred for assessment
(diversion), right from the point of arrest, (police), during trial (at the courts), and even after
trial, (in prison). Section 10 makes clear provision for help for suicidal attempters placed
before the law. Asimplied, there are multiple openings for suicidal attemptersto be
transferred by the criminal justice system to the mental health system in Ghana. Suicide
literacy programmes are therefore urgently needed to sensitise legal professionals about the
existence of such channelsavailable for making transfer of suicide attemptersinto the mental
health system possible. T he issue of mental health in lowand middle income countries
(LAMICs) has gained increased importance in recent timesand the World Bank and WHO
want it handled as a global development priority (World Bank & WHO, 2016). In LAMICs,
prioritizing the need for legal reformsalong suicide related issues and encouraging extensive

collaboration with mental health professionalsand institutions, will be an important agenda to
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pursue; and the findings from this study become facilitative of such agenda. T he second
implication of these findingsis for advocacy. The fewjudges and lawyers in this study are
essentially interpreters of the lawand any reform of this legal code should definitely involve
them. However, unlike parliamentarians, judges and lawyers are not framers of the law. T he
findings from thisstudy therefore provide a strong cue for extending research and training on
suicide literacy to parliamentariansin order to anchor the advocacy in evidence-based
discourse aimed at reforming the code in Ghana. Relatedly, the findings provide guide for
advocacy towards the decriminalization and/or reformation of the code.

T he study may be limited in terms of the number of legal professionals sampled. As
such generalizing the findings as a reflection of the views of the entire members of the
judiciary in Ghana may be problematic. Further, the study could have examined the
participants’ views on the Mental Health Act 846 and also the views of judges in the lower
courtsto further our understanding on the issues of interest. Notwithstanding, views shared
by the 12 legal expertson the lawcriminalizing suicide attempt in Ghana are illustrative as
they may provide some cues for a larger study that may encompassthe views of other legal
professionals in the other rungson the ladder of legal profession in the country. Consistent
with Alasuutari’s (1995) view of extrapolation, we assert that the analysisand findings of this
study relate to issues beyond the material presently at hand. Accordingly, the findings, may
have some wider applicability in relevant casesand circumstances related to policy and

suicide preventionin Ghana.

Conclusion
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Thisstudy examined the views of judges and lawyers of the superior courts of Ghana
on suicide attemptandthe legal code criminalizing the act. Findings reveal the dominance of
the mental health viewof suicide attempt requiring either a repeal of the lawor aligning it
towards pro-health in order to be more responsive to the underlying problems of suicide
attempters. Repeal of the lawis essential for effective suicide preventionasit hasthe
potential of removing obstacles that prevent people from disclosing suicidal intentionsand
thereby receiving urgent and appropriate help. However, since steeped negative views prevail
among the population towards suicide (Adinkrah, 2012, 2013; Osafo et al., 2011b;
Hjelmeland et al., 2008), merely effacing the lawwithout sustained suicide literacy and
advocacy programmes targeted at other interest groupsin the population, may be
counterproductive. While we envisage a social change in the horizon in thisdirection, we also
contend that in the short- to the medium-term, judges and lawyers can orient the lawtowards
pro-health. A pro-health orientation of the law, we argue, will not be in pursuit of criminals
but rather potential “patients” who need to be assisted to seek treatment for underlying mental
health crisis. Thisway, the law can play an essential gatekeeping role in keeping with WHO
and the International Association of Suicide Prevention’s (IASP) strategy towards culturally

responsive suicide prevention programmes.
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