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ABSTRACT

This sports law paper looks at betting related matchfixing and its variant spotfixing. Proposals to curb fixing are discussed as are recent laws and moves at self regulation in the gambling industry.  Particular focus is made of cricket and the law of the UK in the light of the jail sentences handed down to three Pakistan cricketers in 2011 and an English first class player in 2012; other sports are also discussed as are European initiatives to fight fixing.
1. INTRODUCTION
‘Like other forms of entertainment, sport offers a utopia where everything is simple, dramatic and exciting and euphoria is always a possibility. Sport entertains, but can also frustrate, annoy and depress. But it is this very uncertainty that gives its unpredictable joys their characteristic intensity’ 
. Take away the uncertainty and you remove the raison d’etre of sport; and its appeal to spectators. Betting related matchfixing, although not a new phenomenon, is threatening to overtake doping as the greatest threat to sport’s integrity and appeal. Jacques Rogge, the president of the International Olympic Committee, and one of the most powerful men in sport, issued a stark warning in 2011 that betting is as much a danger as illegal drug use, describing it as “potentially crippling” and a “cancer” with links to “mafia” organisations 
.  Michel Platini, President of UEFA, has called cheating at gambling and match fixing “the biggest threat facing the future of sport in Europe” 
.  Ranking the threats to sport’s integrity from doping and matchfixing is no easier than defining corruption in sport. But there is a fundamental difference between athletes taking banned substances in order to perform better and sportsmen pretending to compete but actually deliberately underperforming. There are gradations within match fixing. Take for example the case of the 2002 Australian Formula One Grand Prix, where Rubens Barrichello, on team orders, deliberately slowed up before the finish line to allow his team mate Michael Schumacher to win; leading to the banning of team orders the following season.  This practice can be defended, betting related match fixing, or its cousin, spot fixing, can not.  Spot fixing is the manipulation of individual incidents within the game, such as in cricket the occurrence of a no-ball (where the bowler oversteps the line in delivering the ball) or in football the awarding of a corner kick. Both spot fixing and matchfixing will be referred to hereafter as “fixing”. This article will review the apparent rise in betting related fixing in sport, and the legal issues surrounding some of the proposals to curb the problem.  It is widely acknowledged that the International Cricket Council (“the ICC”) has taken a lead in matters relating to the policing of fixing (perhaps because the sport may have the biggest problem with betting related corruption) and particular focus will be given to cricket’s battle against corruption which in 2011 saw the jailing of three Pakistani international cricketers and in February 2012 the first prison sentence for an English cricketer arising from corruption in domestic first class cricket. 
2. THE ECONOMICS OF SPORT 
If gambling related fixing is on the rise (after all it is not a new problem, there was the infamous  fixing scandal in the 1919 baseball World Series scandal involving the Blacksox  and Shoeless Joe Jackson) it must be largely due to the way global sport continues to transform itself from its origins as an amateur pastime into big business. According to figures from PricewaterhouseCoopers LLP by 2013 global sports spending will stand at a level of US$ 133 billion
. This represents a considerable transformation in the relationship between sport and business.  It was not until 1988 that the International Olympic Committee decided to make all professional athletes eligible for the Olympics, subject to approval by the individual sports’ governing bodies. It was not until 1995 that the International Rugby Board endorsed rugby union as a professional game. In a relatively short time sport has changed from a pastime into a business estimated to equal 2% of the European Union’s Gross Domestic Product.
 One aspect of the increasing commercialisation of sport is the growth in betting on it. Sport betting worldwide was estimated at a £65.3 billion industry in the 36th Annual Report of the Gaming Board for Great Britain.
  So in the space of a few years the economic context in which professional sport is played has been transformed, with some unintended consequences, as reflected in the words of Mr Justice Cooke in his sentencing remarks in the trial in November 2011 of the Pakastani cricketers Salman Butt, Mohammed Amir and Mohammed Asif.:  “The image and integrity of what was once a game, but is now a business is damaged in the eyes of all…” Uncontrolled commercialisation and the growth in sport betting have increased the incidences of fixing.
3. IS FIXING IN SPORT WIDESPREAD OR A MEDIA CREATION?
Until recently Sports Governing Bodies (“SGBs”) have been keen to play down the extent of fixing; after all, bad publicity is not good for business. By way of example in 2007 the inhouse lawyer at the ICC wrote  “Five years ago corruption threatened to tear international cricket apart….Cricket is now back on the right path and the sport seems largely free from serious corruption but the risk remains”.
 These words were shown to be naïve in the light of the Pakistan cricket fixing scandal discussed in this article.
Noone knows for sure the extent of fixing (gambling related or otherwise) in sport. Maennig
, Forest et al 
  and  Chadwick and Gorse
 have all compiled lists of the extent of fixing incidents related to betting in sport globally. They list 22, 26 and 33 cases respectively.  In Maennig’s and Forest’s lists almost 50% of the cases relate to the years 2000-2010 whereas Chadwick and Gorse concentrate only on those years in their study. Whilst these statistics do not prove that European sport is widely infested with gambling related match fixing, they do show that incidences are increasing.  
In their study into corruption in sport in the decade 2000-2010 Gorse and Chadwick separated out doping offences from gambling related fixing offences.  They included all incidences of corruption evidenced either by a tribunal hearing (whether of a SGB or an arbitral body or Court) or an admission. According to their data over 90% of corruption offences related to doping offences, with less than 10% relating to gambling related fixing. This breakdown is misleading however because doping has long been accepted as a threat to sport’s integrity and it is relatively easy to carry out checks on athletes and sports players to monitor illegal doping.  Gorse and Chadwick’s report is a useful summary of the major incidences of cheating in international sport in the last decade and they break down the data into the different sports and continents.  Overall they conclude that North America and athletics and cycling carry the greatest percentage of doping offences while football, tennis and Europe are the worst offenders when it comes to gambling related fixing. 

Forest et al have created a model for predicting where and when fixing is most likely to take place, along the lines of a cost/benefit analysis.  The major costs include: the chances the fix will be unsuccessful; the penalty if there is detection; feelings of guilt; loss of esteem among team mates; loss of opportunity to play if deselected. The benefits are the size of the bribe and the probability of a successful fix. Forest et al concluded that match fixing is most likely to occur where:

1. Betting volume is high;

2. The athletes are poorly paid;

3. The fixing involves the actions of an individual rather than a complex interactive sequence of events;

4. The scrutiny on the competition is less intense, for example the match is played out at a lower league level;

5. The outcome of the match does not effect final placing in for example a tournament

6. The match fixing does not involve losing

7. Salary level is regarded as unjust

8. There is high level of corruption generally in the society.

4. THE IMPACT OF CHANGES IN GAMBLING PRACTICES ON INTEGRITY IN SPORT
The well publicized problems cricket has had with gambling related corruption stem mainly from the popularity of the sport in the Indian subcontinent where it is the number one sport and where betting, although illegal and unlicensed, is widespread. According to Reuters $427million was bet on the Indian Premier League in 2010.  In Europe where gambling is legal the focus has been on regulating online gambling which has surged in popularity. In March 2011 the European Commission published a Green Paper
 on on-line gambling in the Internal Market which followed a series of Presidency conclusions and a resolution of the European Parliament on integrity in on-line gambling (discussed further below).  Online gambling is the fastest growing segment of the overall gambling market and much of it is unlicensed.  The Commission’s consultant, H2 Gambling Capital, estimated that in 2008 the online market in the EU accounted for over six billion Euros accounting for 7.5% of the overall market, expected to double in size by 2013.  The Paper states that out of 14,823 active gambling sites in Europe more than 85% operate without a licence. These statistics help explain the rise in betting related fixing which generally flourishes in unlicensed betting markets.
5. INITIATIVES IN THE UK TO PROTECT SPORT’S INTEGRITY FROM GAMBLING RELATED CORRUPTION
The UK government has been more progressive than most in the fight against betting related fixing but self-regulation has been a more effective tool to date than state initiatives in addressing the problem. ‘Maintaining integrity within sport is primarily an issue for the sport governing and regulatory bodies, particularly when it involves licensed/registered sports participants who commit disciplinary offences against the rules of their sport.’
 This comment from the Gambling Commission, the regulatory body which polices the UK’s gambling industry and which was created by the 2005 Gambling Act, highlights the prevailing governmental view on how to take the fight to corruption in sport. Since 2005 the Gambling Commission has regulated all gambling in the UK other than the National Lottery and spread betting which is regulated by the Financial Services Authority. Under s 42 of the Gambling Act 2005 the Commission has powers to investigate suspicions that a person is cheating at gambling (or enabling another to do so) and can void an individual bet accepted by the holder of a licence, but these powers have been conspicuous for their lack of use.
The new Gambling Act passed in 2005 included inter alia a new offence at section 42 of cheating at gambling which was introduced in part in reaction to the growth in gambling related fixing.  Ironically the two recent criminal cases resulting in criminal convictions for betting related fixing by cricketers in the English courts (the Pakistan Test players Asif, Amir and Butt in 2011, and the Essex player Westfield in 2012, see further below) were based primarily on charges under a 1906 statute, the Prevention of Corruption Act.  
After the high profile police investigations into alleged betting corruption in football (Bruce Grobbelaar, 1995) and horseracing (Kieran Fallon in 2004) the last Labour government appointed a panel under the chairmanship of Rick Parry, called the Sports Betting Integrity Panel (which reported in February 2010) to investigate the problem of gambling related fixing and to make proposals for combating the problem.  The Panel comprised of experts from the major stakeholders in sport including representatives from the largest bookmakers (William Hill and Ladbrokes) and SGBs such as the Football Association and the British Horseracing Authority as well as members of the legal profession and players associations. ‘Our main focus was the design and implementation of an integrated strategy to uphold integrity in sports and associated betting.’
 Parry went on to describe the three key elements of the SGBs’ response to the problem of fixing: the adoption of robust rules and disciplinary procedures, the implementation of a comprehensive education programme for all participants, and the creation of integrity units for gathering and analysing intelligence. The Parry Report recommended the setting up of a Sports Betting Intelligence Unit, to be a central body to whom the different SGBs would report known or suspected misdemeanours, with the Unit located within the Gambling Commission since that body already had substantial powers of investigation and prosecution.  
In June 2010 the Gambling Commission duly published the terms of reference of the new Sports Betting Intelligence Unit (“SBIU”): 


‘The SBIU will produce intelligence products to inform investigative decision making on the prosecution 
or disruption of criminal offences (eg cheating) or regulatory action under the Gambling Act. Where 
relevant and appropriate, these intelligence products may be made available to third parties to assist 
disciplinary action. The intelligence products will also inform strategic analysis on Sports Betting 
Integrity issues.’
It is fair to say that the SBIU has not secured any scalps in the fight against corruption.  This is not surprising given its modus operandi, scant financial resources and terms of reference.  In December 2010 the Gambling Commission published the “Betting Integrity decision making framework” which described the means through which an investigation and any decision to prosecute gambling related fixing through the Gambling Act s 42 would be taken. The Gambling Commission would receive information on any suspicious betting patterns from betting operators who are obliged through their licence to do so. The SBIU as part of the Gambling Commission enjoys investigatory powers, such as those under the Regulation of Investigatory Powers Act 2000 (RIPA) and Proceeds of Crime Act 2002 (POCA), which can only be utilised when investigating a potential crime. In other words the SBIU has to be satisfied that the malpractice is a crime and not just an offence which would fall foul of a SGB’s own code of conduct for players (the report gave the example of a player betting on himself to win, which while potentially an offence under a SGB’s own code of conduct would not be a criminal offence). Where ‘the scope and scale of criminality is high’ 
 the SBIU would most likely refer the matter to the police who would then take the lead in investigation. The Commission accepted that resources would impact on the decision as to how to proceed, noting that the Commission’s budget was £13 million and reducing, which covers all its activities, not just investigation into betting irregularities.  Although the Commission is empowered itself to prosecute under the Gambling Act it has accepted that the advice of the CPS would be sought and that ‘often such court cases will be led by the Crown Prosecution Service (CPS), particularly where a police force has been involved, so whether or not to prosecute will often be a decision for them in the first instance.’
  Section 30 and Schedule 6 of the Gambling Act allows the Commission to share information gleaned as a result of an investigation with a limited number of third parties, including some SGBs. All disclosure of personal data however is subject to the provisions of the Human Rights Act 1998 and the Data Protection Act 1998. The Commission will not pass on information obtained under RIPA to a SGB or other entity to enable a civil as opposed to criminal case to be brought, as ‘this could call into question the use of our powers’. 
  In October 2011 the Gambling Commission published a further report, “Betting integrity issues paper: inside information and fair and open betting”.  It is emphasized in that paper that the Commission while it has once issued a caution under s 42 of the Gambling Act for misuse of insider information does not see its primary role as prosecution, but of information sharing with SGBs, and where appropriate involvement of the police/CPS where criminal charges are considered appropriate.  The Commission commented that the Parry Review had recommended that betting operators should consider amending their terms and conditions to make the contravention of sports or other professional or employer rules on betting a breach of the operator’s own terms and conditions, and that while the Remote Gambling Association (RGA) and the Association of British Bookmakers (ABB) had adopted this recommendation, it had not become an industry wide practice.
Some progress in the fight against corruption has been made through self-regulation and initiatives from the gambling industry and SGBs.  There has been the initiative of the European Sports Security Organisation, founded in 2005 by a body of online gaming operators to work with SGBs to exchange intelligence on irregular betting patterns.  Meanwhile the Professional Players Federation, the national body of the professional player associations in the United Kingdom issued a Code on sport betting to act as guidance to member player associations to the new criminal offence of cheating at gambling of the 2005 Gambling Act. The individual SGBs have strengthened and formalised their Codes of Conduct in recent years to address fixing, see further below.

6. EUROPE AND BEYOND

The position outside the United Kingdom is little different.  It is instructive to compare the fight against fixing to the efforts waged against doping, that other blight to modern sport’s integrity.  The fight against illegal doping in sport has succeeded through a concerted international approach led by the International Olympic Committee who have also now began to address the threat posed to the Olympic sports by fixing.  Jacques Rogge, the IOC President organized the first international meeting dealing with the fixing threat between the Olympic movement, the Council of Europe, Interpol and UN agencies and private betting operators and others on March 1 2011 in Lausanne.  Out of this has emerged three working groups to reconvene and look at the issues of (i) awareness raising and prevention; (ii) exchange and analysis of information, and (iii) a legislative programme. 

At a European level, the sports ministers of the 47 member states of the Council of Europe met in September 2010 to debate the threat to sport’s integrity of fixing.  They resolved to work toward adoption by each country of a specific law making fixing a criminal offence, combined with increased cooperation and intelligence sharing between countries. Currently only a handful of European countries including Italy, Portugal, Spain, Britain, Bulgaria and Poland have passed laws making “sporting fraud” a criminal offence. 

Another recommendation made by the Council of Europe was that: 


‘With a view to combating manipulation of sports results, governments are invited to explore the 
possibility of ensuring that no betting is allowed on a sports event unless the organiser of the event has 
been informed and has given prior approval, in accordance with the fundamental principles of states’ 
domestic law.’
 
This concept of the “competition organiser’s right” was taken up by the Sports Rights Owners Coalition (“SROC”) formed in 2005 and bringing together around forty major international and national sporting organisations, including football, rugby, cricket, golf and tennis.  One of the major issues the SROC lobbies governments on is the regulation of online sports betting markets.

The SROC’s lobbying for the “competition organiser’s right” bore fruit when it was introduced into French law, followed by new Spanish law on internet gambling. The French government legalized online gambling in 2010 and thereby broke the monopoly that previously existed in favour of a monopolist (PMU).  The new Code de Sport gives the organizers of sporting competitions in France the right to control commercialization of the event, gambling included.  The move saw the creation of a new regulator (ARJEL) with the power to provide licences.  The licences include an imposition of a tax on the betting stakes received by the operators which is to be used towards financing the sport.  This establishes a mechanism for betting companies to enter into integrity and funding arrangements with sports bodies in return for the right to take bets on sporting events in place of “economic freeriding”. This not only benefits SGBs but could prevent betting companies making losses on fixing scams.  It provides for the sports themselves to authorise the types of bets taken, which would not include betting on inconsequential events and of course bets to lose.  

The SROC has also called for a combination of increased regulation by SGBs through tough disciplinary codes and monitoring and educational programmes, as well as increased self-regulation by betting operators and government financial assistance to SGBs to help finance anti-corruption reforms. The SROC in addition would like the voluntary monitoring systems by some betting companies and their dialogue with the SGBs of football, tennis and cricket to be replaced by a statutory framework of legally binding agreements allowing the SGBs to use their specialist knowledge to monitor possibly illegal betting patterns. 

Both the European Commission and the European Parliament have stepped into the debate on integrity in sport and gambling.  In January 2011 the European Commission published its “Communication on Sport”
 and at 4.5 the Communication says ‘The Commission will cooperate with the Council of Europe in analysing the factors that could contribute to more effectively addressing the issue of match-fixing at national, European and international level.’  
On 15th November 2011 the European Parliament adopted the Creutzman Report on online gambling which responded to the Green paper. The Parliament thereby reiterated its call for European efforts needed to combat fixing and reaffirmed its position that sports bets are a form of commercial use of sporting competitions which should be protected from unauthorised commercial use, by recognising the property rights of sports event organisers, to secure a fair 
financial return for the benefit of all levels of professional and amateur sport, as a means of strengthening the fight against match-fixing. The MEPs also called for greater cross border cooperation between public authorities and SGBs and the criminalization of gambling related matchfixing, six years after the UK had led the way with the Gambling Act 2005.
Although since the Treaty of Lisbon the EU now has a sporting competence (Article 165) the EU institutions have not shaped the governance of European sport outside of a handful of decisions from the European Court of Justice dealing with the rights under the Internal Market to freedom of movement and non-discrimination on grounds of nationality. In specific relation to gambling Article 56 of the TFEU prohibits restrictions on the freedom to provide services to recipients in other Member States.  The ECJ confirmed in Schindler
 that the provision of cross-border gambling is an economic activity that falls within the scope of the treaty. There are of course a number of secondary EU laws which impact on the provision of gambling such as the Distance selling Directive and the Data Protection Directive to name but two; for a full list see page 13 of the Commission Staff Working Paper accompanying the Green paper on online gambling in the Internal Market
.  

7. THE JUDICIAL WAR ON FIXING 
Built into the regulations governing athletes is usually a right to appeal a disciplinary decision of a SGB to the Court of Arbitration for Sport (“CAS”). In Oriekhov v UEFA (CAS 2010/A/2172),  a case involving football, CAS showed a zero tolerance approach towards corruption when a panel upheld a lifetime ban on an official whose offence was not to report an approach by a betting syndicate offering money to fix a game.  The approach comprised a course of dealings between the official and syndicate.  The context was that this was a senior official in a game in the Europa League which commands significant prestige. In its conclusion the panel stated:


‘78. [The] Panel has to remind itself that match-fixing, money laundering, kickbacks, extortion, bribery 
and the like are a growing concern, indeed a cancer, in many major sports, football included, and must 
be eradicated. The very essence of sport is that competition is fair; its attraction to spectators is the 
unpredictability of its outcome.


80. It is therefore essential...for sporting regulators to demonstrate zero-tolerance against all kinds of 
corruption and to impose sanctions sufficient to serve as an effective deterrent to people who might 
otherwise be tempted through greed or fear to consider involvement in such criminal activities. Match 
officials are an obvious target for those who wish to make illicit profit through gambling on match 
results (or indeed on the occurrence of incidents within matches). They must be reinforced in their 
resistance to such criminal approaches.’ 

More lightly treated were the Russian tennis player Ekaterina Bychkova and the snooker player John Higgins, both of whom received suspensions after disciplinary hearings conducted by their respective regulatory bodies, Bychkova being suspended for thirty days (including the Australian Open) and Higgins for six months (both were also fined). These were both “failure to report” cases. Mr Higgins’ manager, Mr Mooney, arranged for the player to attend a meeting where an undercover journalist in a “sting” operation bearing many resemblances to the 2010 Pakistani cricketer case, discussed fixing games in return for money. John Higgins did not report the approach but was not given much opportunity to do so as the story was published in a newspaper two days after the meeting. In Bychkova’s case she was approached on her internet blog by someone offering to pay her to lose. 

8. FIXING IN CRICKET
Cricket’s problems with fixing seem to have commenced in the 1980s; and in the early 1990s international cricket within a few months, and as a result of separate enquiries, lost three international captains to lifetime bans. One of these men, captain of South Africa, Hanse Cronje testified to the King Commission in South Africa to contacts with bookmakers and illegal fixing, despite his strongly religious views (he even sported a wristband marked WWJD standing for What would Jesus do?).  As an illustration of how the threat of fixing has increased dramatically it is instructive to recall how when back in 1981England snatched glorious victory from the jaws of defeat in a famous match against the old enemy Australia in Leeds (trading on the London Stock Exchange came to a temporary halt as the match reached a finale) the fact that two members of the Australian team placed bets on England to win when over half way through the match the bookies were offering 500-1 against such a seemingly impossible outcome caused barely a raised eyebrow.  Noone has ever believed the wager was remotely untoward, such was the relative innocence of international sport just a generation ago. Fast forward to 2011 and England beat Australia in a test series in Australia for the first time in 26 years; but in years to come cricket in 2011 will be remembered most not for events on the field of play but for what happened in a courtroom in south London when Mr Justice Cooke ordered a combined custodial sentence of six years on three Pakistani cricketers (Salman Butt, Mohammed Asif and Mohammed Amir) and their agent, for having engaged in deliberate acts of a criminal nature while rigging elements of the match involving England and Pakistan at Lord’s cricket ground, London in August 2010. The criminal charges against the three players and their agent were brought under the Prevention of Corruption Act 1906 as well as under the Gambling Act 2005, where the charge was conspiracy to cheat at gambling; not cheating as such because there was no evidence that anyone actually placed a bet.  The criminal trial of Butt, Asif and Amir in October and November 2011 came ten months after they had been banned by the ICC, in a hearing in Doha, for periods of ten, seven and five years respectively, although the actual bans were five years in each case with the balance suspended. The paper’s renowned investigative journalist Mazhar Mahmood aka the “fake sheik” after a previous undercover expose, recorded and filmed Mazhar Majeed a cricket agent with close relations to many in the Pakistan cricket team, taking £150,000 from the NOTW in return for arranging for the bowling of three “no-balls” by Amir and Asif during the Lords Test. Butt was the Pakistan captain at the time and during the subsequent criminal trial was shown to be the prime mover in the affair along with Majeed, the players’ agent.  Before both the ICC hearing and the criminal trial was evidence of a very high volume of text and telephone messages between Majeed and the cricketers immediately after the NOTW journalist’s  taped meeting with Majeed and before the no-balls were bowled. The police recovered some of the money paid in cash by the journalist to Majeed (in marked notes) in the possession of Butt and Amir. Two of the cricketers appealed their criminal conviction unsuccessfully to the Court of Appeal.  The youngest of the players, Mohammed Amir, was released from custody early in 2012 and in March 2012 the ICC announced he had informed them he was not going to appeal his five year ICC ban.

In February 2012 for the first time a professional first class English cricketer, Mervyn Westfield formerly of Essex CCC, received a custodial sentence (four months) for a conviction for fixing relating to deliberately underperforming in a one day match two years previously. Westfield changed his plea to guilty on the first day of his trial on the basis of the evidence against him (an admission to a teammate of his guilt). The England and Wales Cricket Board then brought in an amnesty for first class cricketers playing in England to report any inducements to fix and it has been reported that this has brought out new evidence of fixing in English first class cricket matches 
.
9. PROPOSALS TO ROOT OUT MATCHFIXING
Detection of fixing is acknowledged by SGBs to be extremely difficult. It took the “fake sheik” (aka Mazher Mahmood), an investigative journalist to expose corruption in cricket in 2010 which seemingly the ICC’s dedicated Anti Corruption and Security Unit (“ACSU”) either believed did not exist or were powerless to prevent. There is an ongoing discussion among sports administrators, journalists, academics and lawyers about what are the best methods to employ to attempt to cut out, or at least prevent the further spread of, the life threatening cancer that fixing represents. Increased licensing of online gambling has been discussed above; of the other various proposals mooted two that currently attract serious debate have been lie detector tests for players and monitoring of “unexplained wealth”
 by sports integrity units. The first can be ruled out at least for the time being, at least until the technology is in place to make such tests a reliable form of evidence. The second is currently an area being seriously explored. Another issue being debated is whether and to what extent, given the law on entrapment, investigation into suspected wrongdoers by SGB Integrity Units such as the ICC’s ACSU can take the form of the type of “sting” operation that was so successful in the case of Butt, Asif and Amir.

In Australia state federal legislation has existed for several years enabling the police to confiscate assets where they appear not to be the result of lawful gain. Clearly such legislation raises serious legal issues such as the reversal of the usual burden of proof in criminal charges (the defendant having the onus of proving the legitimacy of the earnings) and the presumption of the right to silence.  In the UK the Proceeds of Crime Act 2002 was passed to make it easier for both criminal and civil court actions to proceed with a view to separating individuals from the proceeds of crime. The first such confiscation order achieved by the Gambling Commission, for £30,000, was reported in the Gambling Commission’s Annual Report 2010/11
.  Jenny Williams, the Chief Executive of the Gambling Commission in her introduction to that Report includes a section on Betting Integrity, and refers to the work of the Commission’s Sports Betting Intelligence Unit (“SBIU”) in real time monitoring of sports betting.

In 2012 the ICC’s ACSU received a report it had commissioned by a former Solicitor General of Hong Kong and adviser to the Council of Europe Multidisciplinary Group on Corruption, Bertrand de Speville.
  The Report contained in all 27 recommendations; including the following:

‘2. An offence of unexplained wealth applicable to players, player support personnel, match officials and 
ICC employees should be included in the relevant codes of conduct….

17. The ICC with the involvement 
of the ACSU and member boards should introduce an accreditation 
system for agents of international 
players. 

18. The ICC should not introduce or support the use of the polygraph until its validity and 
admissibility 
have been accepted by the courts.’

Other recommendations made by de Speville included increasing the number of ICC ACSU Regional Security Managers and making the ACSU more autonomous and accountable to the ICC’s Chief Executive Officer. Early on in the Report de Speville issued a stark warning that corruption was probably not confined to players, when he quoted from Lord Condon (as he now is) writing in his report into fixing in cricket of April 2001: ‘Whilst corruption at the playing level is now well documented, equally serious allegations are emerging about individuals involved past and present in the administration of cricket.’
A second report received by the ICC in 2012 was the Report of the MCC World Cricket Committee dated 20th February 2012. The Marylebone Cricket Club (“MCC”) based at Lord’s Cricket ground in London, although in recent years shorn of some its control over the international game, is the guardian of cricket’s law’s and acts in many ways as the conscience of the global game. Its World Cricket Committee is therefore a highly influential body comprising chiefly of former “playing greats”. The first sentence of the Executive Summary reads: ‘MCC believes that corruption is the biggest danger facing cricket. It is an ongoing problem which requires persistence and vigour in all responsible bodies and leaders in the game in trying to combat it.’ The Report criticises as too lenient the bans given to Amir, Asif and Butt but did back the move to remove minimum sentences for betting related fixing. ‘To have a minimum sentence can go against the ideas of ordinary justice’ in the words of Committee chairman Mike Brearley, former captain of England. On the subject of polygraph tests (lie detection machines) the Committee concluded that they should not be made compulsory, as there is scientific evidence that they are not 100 percent reliable, but that voluntary submission to a test should be encouraged for a player wishing to clear his name of an allegation of corruption. The Report noted that the ICC code (section 3.2) is not bound by judicial rules regarding admissibility of evidence, so an ICC anti-corruption tribunal could cite a lie detector test. The Report welcomed the short term amnesty for reporting knowledge or suspicion of corruption introduced by the England and Wales Cricket Board in January 2012 after Westfield’s conviction. But the most interesting aspect of the Report is the approval given for so-called “mystery shopper” operations, in acknowledgement of the successful “sting” operation by the News of the World in uncovering corruption. The Report concluded that mounting such operations would act as a deterrent to players tempted to take part in corruption and would also offer an opportunity to players under suspicion to help to clear their name by reporting an approach; failure to report would of course be an offence attracting a ban. Brearley commented ‘There's a balance to be reached between winning the confidence of the great mass of players, who don't want to be treated like suspects in advance, and having whatever you can have as parts of an armoury to meet this serious threat.’ 
So called “mystery shopper” investigations are of course contentious.  Under English law the leading authority on the issue of entrapment (the name of the process whereby an investigator or law enforcer actually incites a suspect to commit an offence so as to produce evidence of their guilt) is  R v Loosely, Attorney General's Reference (No. 3 of 2000) , where Lord Nicholls categorically stated: 


‘It is simply not acceptable that the state through its agents should lure its citizens into committing acts 
forbidden by the law and to then seek to prosecute them for doing so. That would be entrapment … 
The role of the courts is to stand between the state and its citizens and make sure this does not happen.’  Entrapment therefore potentially leads to proceedings being stayed where the Court considers the nature of the investigation amounted to an abuse of process; but not all entrapment is unlawful.  Guidelines laid down by the Court in Loosely point to entrapment being legitimate where (i) the offences under investigation cannot be detected by normal means, (ii) the “entrapped” is not especially vulnerable and (iii) where the incitement of the investigating party relates to an unexceptional opportunity to commit a crime, and the entrapped person freely took it. Applying the principles of Loosely to sport, it seems “mystery shopper” investigations by Sports Integrity Units might be lawful, particularly where, as has happened, athletes have received education programmes about the danger of fixing and the need to report it to the authorities.

The MCC Committee’s Report also endorsed de Speville’s call for players’ agents to be properly vetted and licensed. On cricket’s special problem, that so much interest and betting on the game exists in the Indian subcontinent where betting is illegal so not licensed, the Committee considered calling for legalization of gambling, but concluded that for cultural and religious reasons this was impracticable and they considered anyway that gambling would still flourish away from regulated markets, were it legalized. The Committee emphasized the requirement for the ICC’s ACSU and other national units to work with players closely, building up a relationship of trust,  continuing with educational programmes with players ‘The more the players can take ownership of the problem, the more chance there is of minimising or eradicating it’. The Report also recommended ‘Where not already in place, specific anti-corruption clauses should be included in players’, officials’, coaches’ and administrators’ contracts.’

SGBs outside cricket have also been proactive. In May 2011 FIFA provided Interpol with a grant of £20 million over a ten year period towards investigations into irregular betting in football. The International Tennis Federation has its own Integrity Unit and Code of Conduct as do the other major sports. The Rugby Players’ Association in collaboration with the Rugby Football Union has designed an educational course on fixing on which attendance is compulsory for players in the British Aviva premiership. As part of their employment first class cricketers in England now have to do an online test  before the start of the season to prove their familiarity with the Code of Conduct which contains a requirement to report any approach from fixers.
10. CONCLUSION

The threat of fixing has been recognised and sport’s fightback is underway, but much remains to be done both in terms of evolving state regulation of sport and betting (better licensing of online gambling and statutory protection for competition organiser’s rights), and the processes that are available to SGBs to stop future fixing (athletes’ educational programmes) and uncover any that might have occurred (more use of amnesties such as the recent one by the England and Wales Cricket Board) . Cricket has in some senses led the way and if fixing is to be controlled it would seem likely that Sports Integrity Units have to adopt a proactive approach towards investigation and policing such as the “mystery shopper” technique recently recommended by the MCC World Cricket Committee and greater use of “unjust enrichment” laws. 
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