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Justice in Contention: The Dynamics of Legal Mobilisation
in Caimanes' Environmental Struggle

Abstract:

This paper examines legal mobilisation in socio-environmental movements through the
Caimanes case, a Chilean community opposing the Los Pelambres mining project. It
integrates structural and agency perspectives, highlighting the community's adaptation to
political and legal opportunities and focusing on distributive environmental justice. The
study identifies two protest cycles: the first seeking compensation, leading to community
divisions, and the second addressing mining externalities, fostering unity and solidarity. It
discusses judicial mobilisation's limitations, including challenges in aligning community
and legal advisors' aims and constraints within the Chilean judicial system. The analysis,
based on fieldwork and secondary sources, contributes to understanding legal strategies in
environmental justice movements, emphasizing strategic decision-making's importance.

Keywords: Legal Mobilisation; Socio-Environmental Movements; Extractivism and
Environmental Justice; Community Activism in Chile

Introduction

For more than sixty years, scholars have explored social mobilisation from various angles,
including behaviour (Blumer, 1951; Smelser, 1962), resources (Freeman, 1979; Jenkins and
Perrow, 1977) and political opportunities (Tarrow, 1998). More recent theories have
looked at social mobilisation through symbolic or cultural lenses (McAdam, 1999;
McAdam et al,, 2001). This diversity of approaches is also seen in studies on legal
mobilisation (Andersen, 2006; Hilson, 2002; Koopmans, 1999; Sieder et al., 2005; Wilson,
20006). However, few studies have examined both the structural aspects and the agency
within social mobilisation, especially in legal contexts (Buckel et al., 2024; Vanhala, 2012).
This paper contributes to the discussion by analysing both the external context and the
internal capabilities of social movements to use judicial resources. It focuses on Caimanes,
a small farming community in northern Chile, which has primarily used judicial means to
oppose Los Pelambres, one of the world's largest copper mines.

This study argues that the judicial mobilisation in Caimanes reflects the community's ability
to seize opportunities at different conflict stages and to develop and maintain a narrative
centred on distributive justice as a key aspect of environmental justice. The opposition in
Caimanes emerged in response to the inequitable impact of extractivism (Smart, 2020),
forming a movement based on the adverse effects of the project. This paper suggests that
the movement’s demands stem not from a desire for recognition or participation but from
a reaction to the unfair distribution of the project’s externalities and benefits, framed as an
issue of distributive environmental justice (Fraser, 1996; Schlosberg, 2004; Young, 1990).
From a structural point of view, this paper argues that the rise in legal mobilisation in Chile,
as seen in Caimanes, is linked to the failure of the government’s executive and legislative
branches to safeguard the rights of communities impacted by extractive industries,
particularly in remote areas. The case of Los Pelambres, backed by significant economic
and political elites, highlights this issue, pushing social movements towards legal action to
defend their rights. However, the decision to engage in judicial mobilisation,
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complemented by direct action, is not solely due to structural factors. An analysis of
contention episodes in Caimanes reveals that the movement's strategies also detive from
the leadership's capabilities and the support from various networks, illustrating how
external and internal influences converge to shape the community's legal mobilisation
efforts.

This paper expands on legal mobilisation literature by exploring both the advantages and
challenges of this strategy. The response of the Caimanes community to the El Mauro dam
project was not uniform, reflecting diverse internal perspectives and leading to varied
protest dynamics. This analysis reveals how the community's legal strategy not only secured
compensation from the mining company and acknowledgment of the project's negative
impacts, such as water contamination and security risks, but also fostered a sense of
achievement and solidarity among the protestors, particularly following favourable court
rulings. However, judicial mobilisation comes with significant drawbacks, notably the need
for costly external legal experts whose goals may not align with those of the community.
Additionally, enforcing court decisions, especially against powerful economic and political
interests, presents a substantial challenge. These factors are crucial for social movements
to consider when opting for a judicial route to mobilisation.

The paper begins by evaluating legal mobilisation theories and then continues with a
process tracing analysis of the episodes of contention that are marked by two large cycles
of protest: (i) a cycle that aimed and ended up in a compensation from the company and
(ii) a cycle that has sought to evidence the externalities of the project. This approach helps
identify key shifts within the movement and assesses the counter-strategies employed by
the government and the company The final section synthesizes the study’s insights into
the benefits and challenges of legal protest strategies, considering the broader political and
legal context for environmental movements in Chile and their inherent capabilities for such
tactics. The case study is informed by fieldwork conducted between 2015 and 2023,
alongside secondary data sources. Although data collection began in 2015, the gathered
information covers the conflict's history since the early 2000s. The analysis is based on 28
judicial decisions related to Caimanes, supplemented by semi-structured interviews (with
NGOs, government officials, and company representatives) and discussions with key
movement participants. Additionally, over 80 press articles on direct actions, legal
proceedings, and the movement’s networking efforts support the findings.

Legal mobilisation: between structure and agency

Before delving into the theoretical discussion of legal mobilisation, it is crucial to clarify its
scope. Legal mobilisation encompasses a range of actors and strategies, including -but not
limited- to the judiciary’s role in societal mobilisation, strategic litigation, lobbying by
movements at private or public institutions, legal education campaigns, and interactions
with legislative bodies. In this study, I interchangeably use “legal mobilisation” and
“judicial mobilisation” to specifically refer to strategic litigation by social movements in
courts, a process also known as the judicialisation of protest (Vanhala, 2010: 6). This focus
highlights how social movements leverage the legal system to advance their causes.

Scholarship on legal mobilisation and the judicialisation of protest often centres on the
external political structures that influence the ability of social movements to engage with
legal systems (Burgers, 2020; Epp, 2009; Galanter, 1974). This includes examining the
political opportunities that enable these movements to utilize legal resources effectively.

http://mc.manuscriptcentral.com/SLS

Page 2 of 22



Page 3 of 22

oNOYTULT D WN =

Social and Legal Studies

Conversely, some researchers highlight the role of the judiciary itself, focusing on the
concept of access to justice. This perspective considers the internal dynamics of coutrts,
including what issues can be legally pursued, who has the standing to initiate cases, and the
timing of such actions (Fuchs, 2013; Hilson, 2002). Additionally, there's a strand of
research that underscores the resources at the disposal of movements, such as supportive
networks and legal representation, and how collective litigation can foster a shared identity
among participants. Summarising, it is possible to identify three theoretical approaches to
legal mobilisation: (a) political opportunities, (b) legal opportunities, and (c) resource
mobilisation (Vanhala, 2010).

Moreover,

Scholars focusing on political opportunities suggest that groups lacking the ability to
directly impact the executive branch may turn to strategic litigation within the judicial
system. This approach primarily examines the structural context surrounding social
movements, rather than their resources (Vanhala, 2010: 10). Buckel et al. argue that
contemporary strategic litigation, especially in climate and environmental law, are moving
away from traditional parliamentary debate and decision-making towards legal arenas
(2024: 24), highlighting the growing significance of the judiciary in addressing complex
societal issues. The motivation for mobilisation arises from vatrious external factors,
including opportunities, challenges, or threats faced by the group (Koopmans, 1999).
Following this theoretical approach, Rachel Sieder, Line Schjolden and Alan Angell argue
that challenges such as the erosion of effective citizenship rights, economic crises, and the
shortcomings of neoliberal policies in reducing poverty have driven people to seek redress
through courts or similar structures to assert their claims and protect their rights (Sieder et
al., 2005: 1). They further note that the judicialisation of politics becomes more prevalent
in contexts where the legitimacy of a regime is increasingly tied to its ability to uphold the
rule of law, including rights protection, due process, and government accountability. This
scenario is particulatly relevant in the post-transitional democracies of Latin America
(Sieder et al., 2005).

Critics of the political opportunity approach to legal mobilisation highlight that social
movements may encounter political opportunities not just externally, but also within their
own structure. For instance, the decision to adopt a particular strategy or to embrace new
collective demands can itself be seen as a political opportunity (Kitschelt, 1986: 63). Lisa
Vanhala adds depth to this discussion by pointing out that research in this area often blurs
the lines between legal and political domains without adequately distinguishing between
the judicial and legislative branches of government. Vanhala observes that while some
studies acknowledge the judiciary's role within the political sphere, they tend to overlook
the fundamental differences in how the judicial and legislative branches operate.
Specifically, she notes that the judiciary typically acts in a retroactive manner, assessing
how existing laws have influenced the arguments of the parties involved. In contrast, the
legislative branch is forward-looking, considering the future impacts of laws on the
population (Vanhala, 2010: 12). This distinction underscores the need for a legal analysis
that adopts a different language and actor analysis compared to traditional political analysis.

To transcend the analytical confines of the political opportunities’ framework, several
scholars have pivoted towards examining legal mobilisation through the lens of access to
justice. This approach concentrates on the ability of groups or individuals to engage with
the judicial system, the role of judges, and the overall functioning of the judiciary
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(Andersen, 2006; Hilson, 2002; Wilson, 20006). It represents a deliberate shift towards
scrutinising the actors involved in legal processes rather than merely the structural
conditions that facilitate or hinder legal actions. However, a common critique is that this
perspective often overlooks the motivations and objectives of the social movements
initiating legal claims. One of the important exceptions to this approach comes from Ellen
Andersen, who highlighted the capacity and agency of the gay movement, arguing that they
can influence the political structure generating windows of opportunities (Andersen, 2006:
8). She identifies four key elements that underpin legal mobilisation: (a) access to courts;
(b) the attitudinal model of judges, which suggests decisions are influenced by personal
and political biases; (c) the formation of support networks; and (d) the influence of cultural
and legal norms.

Despite its contributions, this approach has been critiqued for still relying heavily on the
notion of structural opportunities, failing to fully account for the agency of social
movements. Critics argue that the approach does not adequately consider how movements
perceive and interpret the feasibility of accessing judicial avenues—not as an objective
reality, but through a subjective lens. This oversight underscores the need for a more
nuanced understanding of how social movements internalise and comprehend political and
legal opportunities. The recognition and exploitation of these opportunities are not solely
determined by external structures but are also shaped by the subjective interpretations of
individuals within movements. This dual process involves both the structural conditions
that present opportunities and the internal dynamics of movements that recognise and act
upon these opportunities. Therefore, a comprehensive analysis of legal mobilisation
requires an integrated approach that acknowledges the interplay between external
structures and the agency of social actors, emphasizing the co-construction of
opportunities by both the structural context and the perceptions or interpretative acts of
movement participants (Goodwin et al., 1999; McAdam et al., 2001).

The theoretical frameworks of political and legal opportunities predominantly focus on
the structural context, often overlooking the internal dynamics of social movements. In
contrast, the essence of the resource mobilisation theory lies in its emphasis on the ability
of social movements to harness both tangible and intangible resources for legal
mobilisation. This perspective suggests that the strategic choices of a movement, whether
towards political lobbying in the face of resource scarcity or judicial strategies when
resources are sufficient (e.g., to afford legal representation), are directly influenced by its
resource mobilisation capacity. However, this approach has faced criticism on several
fronts. Firstly, it is not inherently evident that judicial mobilisation is more resource-
intensive compared to other forms of activism. A comprehensive assessment of a
movement's potential strategies is essential before drawing such conclusions (Vanhala,
2010: 23). Secondly, resource mobilisation theories often overlook the agency of
movements. Lisa Vanhala notes, for instance, that movements predisposed to direct action
might engage less in judicial mobilisation compared to those comprising legal professionals
(Vanhala, 2010: 23).

In examining the dynamics of legal mobilisation, this paper highlights the critical roles
played by structural frameworks (be they political or legal) and the availability of resources.
Importantly, it introduces the concept of agency as a fundamental element that deepens
our comprehension of these theoretical underpinnings. Within this context, agency refers
to the ability of a community and its members to make deliberate choices, initiate actions,
and tailor strategies in alignment with their socio-legal circumstances. The proactive
protests and legal challenges of the Caimanes community exemplify this notion of agency.
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Their actions not only increased the political visibility of their cause but also strategically
emphasised their legal claims on a national level.

This study adopts a holistic view of legal mobilisation, recognising a spectrum of influences
that drive the formation and progression of social movements. It explores how a
movement's core values, objectives, and narratives—significantly moulded by their
external context—interact with internal dynamics such as leadership decisions and the
backing of external allies. These elements are crucial for understanding social mobilisation
not as a linear path but as a multifaceted process influenced by the community's interaction
with leadership guidance and a wider support network. This approach transcends the
conventional political structural theories that view the socio-political landscape as static
frameworks of opportunity or limitation (Tilly and Tarrow, 2006: 440). Instead, it suggests
that the socio-political and legal contexts are continuously negotiated and reinterpreted by
social movements. This revaluation highlights agency as a manifestation of the
community’s ability to recognise, interpret, and engage with these evolving opportunities
(Goodwin et al., 1999). In this light, agency emphasises the proactive role of the Caimanes
community in the legal mobilisation process. It showcases how their collective initiatives
and legal actions are not merely reactions to their socio-political environment but also
contribute to shaping it. This perspective underscores the dynamic interplay between the
community’s actions and the broader socio-political and legal landscape, illustrating the
active engagement of the Caimanes community in the complexities of legal mobilisation.

The case of Caimanes in Chile

This section analyses the dynamics of legal mobilisation in Caimanes, focusing on the
community's contentious cycles against the Los Pelambres Mining project (MLP or the
Company). It links structural opportunities to specific events that have shaped the
movement's identity and resistance. Key factors include the development of these events,
support from various networks, and input from legal consultants, all contributing to
protest cycles and impacting the participants' organisational abilities. The community's
organisational capacity, cohesion, cultural framework, and discourse have been influenced
by significant shifts in structure and agency.

Analytically, the protest periods in Caimanes are categorised into two major cycles, central
to the community's collective identity against the El Mauro tailing dam's construction and
impacts (see TABLE 1). The first cycle began in 2002 with the company's decision to build
the tailing dam and concluded in 2008 with an extrajudicial agreement that fragmented the
community and movement. The second cycle commenced in 2008 with the formation of
the Comité de Defensa Personal de Caimanes (‘the Committee’), reaching its zenith in
cohesion and unity during the 2010 hunger strike and the 2014-15 street blockade. This
cycle ended with the company adopting a new social responsibility strategy, offering
compensation that led to another extrajudicial agreement, undermining the Committee's
legal strategy.

TABLE 1
CYCLES OF PROTEST
First Period (2002 - May 2008)

Year Event
2002 Company decides to construct the tailings dam in El Mauro.
2003 98% of the community in Caimanes refuse the construction of El Mauro.

2003-2004 Series of protests such as street blockages and demonstrations.

2004 MLP is granted the Environmental license/qualification to construct El Mauro.
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1
2
3 Year Event
4 The company, with the support of some members of the community, creates the Neighbour Council number 5 to divide the opinions
5 2005 of the community.
6 Dec-05  Community file a case against the license to construct E1 Mauro.
7 Nov-06  The Santiago Court of Appeal states that the construction should never have begun.
8 e community in Caimanes start their international campaign.
2007 Th ity in Cai heir i ional i
9 May-08  The lawyers representing the community make a settlement with the company to end the legal action.
10 Second Period (Nov 2008 - 2015)
11 Year Event
12 Nov-08 The Comité de Defensa de Caimanes is created.
13 Dec-08 The Committee hires the law firm Ossa y Cia to file two civil cases (obra nueva and obra ruinosa).
even residents of Caimanes go on hunger strike for 81 days and are supported by national demonstrations in Santiago and Los Vilos.
15 2011 'The company files a criminal case against the leader of the committee and the lawyers supporting the community.
ug- e recognise that the waters in Caimanes were contaminated.
Aug-12 The PDI gnise that thy in Cai inated
16 Dec-12 The Court decides against the will of the company in the criminal case brought against the leader and the lawyers.
17 The Supreme Court declares that El Mauro is a threat to the physical and mental integrity of the community and orders MLP to create
18 Jul-13  security evacuation plans.
19 Feb-14 The Environmental Superintendence fines MLP for archacological damage.
20 The Supreme Court orders MLP to allow “the natural runoff of the water that come from the Pupio river either by the construction of
ct-14 specific infrastructure or by demolishing the dam.
2 Oct-14  specific infi by demolishing the d.
2015  Facing unfavourable judicial decisions and protest episodes, the company decides to implement a new dialogue approach.
22 Mar-15 The local Court orders the demolition of the tailings dam as the plans to re-establish the water are not sufficient.
23 May-15 Agreement between residents of Caimanes, Ossa y Cia, and MLP to receive compensation and stop legal mobilisation.
24
25
26 . . T . .
>7 The paper primarily focuses on the legal mobilisation of the Caimanes community. To
28 streamline the analysis of the thirty legal cases presented by the community and referenced
29 in this study, TABLE 2 has been created. This table summarises the cases, detailing the
30 case name, subject matter, case number (Rol), deciding tribunal, and whether the outcome
31 was favourable to the community's objectives. These cases are crucial for understanding
32 the motivations and decisions in each cycle and are frequently referenced throughout the
33 paper. They also highlight the judicialisation of the protest, particularly the legal
gg opportunities presented by the Chilean judiciary.
36
37
TABLE 2
38
39 SUMMARY OF LEGAL CLAIMS PRESENTED BY THE COMMUNITY OF CAIMANES
0
41 First Instance Appeal Supreme Court
4 Case Case Topic Tribunal Rol Date Decision ‘Tribunal Rol Date Decision Rol Date Decision
o. Decision decision Decision
43
2 Castro / La Serena 809-2.020, 11.12.2020 Unfavourable 154.803- 17.05.2021 Favourable
4 5 Minera  Los Appeal Conrt 958-2.020 'y 2020
Pelambres 1001-2.020
(Case 10) (accumulated
46 in 809-2020
47
48
49
2 Agricola y Claim Santiago 11.915-2005 03.11.2006 Favourable 291-2007 08.05.2008 Extrajudicia
5 O Ganadera Petition Appeal Conrt 1 Agreement
Tipay c/ against  the
1 Direccion approval  of
General  de the
g ; Aguas construction
of El Mauro
34
5 53 Comité  de Claim Santiago 12.004-2005 03.11.2006 Favourable 292-2007 08.05.2008 Extrajudicia
5 6 Agua Potable Petition Appeal Conrt 1 Agreement
Rural against  the
57 Caimanes approval  of
otros c/ the
5 8 Direccién construction
3 9 General — de of El Mauro
Aguas
60
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1
4 Sociedad Obra Juzgado de | C-7981- 16.05.2014 Favourable La Serena | 946-2014 22.04.2015 Unfavourable 6991-2015 01.06.2016 Withdraw —
Colectiva Ruinosa Letras y 2008 Appeal Conrt Former
. ipp
4 Civil Defensa Garantia e Lawyers
Comunidad Los Vilos
5 Caimanes
6 con  Minera
Los
7 Pelambres
5 Flores, Obra Nueva uzgado de C-7957- 12.11.2012 Unfavourabl La Serena 1326-2012 28.08.2013 Unfavourable 12938- 21.10.2014 Favourable
R
1 O Cristian v Letras Z 2008 e Appeal Conrt 2013
y J ipp
.I .I otros con Garantia  de
Minera  Los Los Vilos
12 Pelambres
13
14
15
1rb() Flores, Compliance Juzgado de C-7957- 06.03.2015 Favourable La Serena 551-2015 08.08.2016 Unfavourable 76323- 21.11.2016 Unfavourabl
17 Cristian y Obra Nueva Letras J 2008 Appeal Conrt 2016 e
otros con Garantia  de
1 8 Minera  Los Los Vilos
Pelambres
19
1
7 Flores, Compliance La Serena 157-2015 18.06.2015 Unfavourable 11884- 14.10.2015 Inadmissibl
22 Crisian  y | Obra Nueva Appeal Conrt 2015 e
2 3 otros con (Appeal)
Minera  Los
24 Pelambres
/8 Flores, Qungja against 17134- 14.04.2016 Unfavourabl
Cristian y | the decision 2016 e
2 8 otros con of the Appeal
2 9 Minera  Los Court  case
Pelambres 551-2015
31
2
9 Clodomiro Protection La Serena 1008-2012 09.11.2012 Unfavourable 8776-2012 16.01.2013 Unfavourabl
3 3 Tapia Diaz y | Claim Appeal Conrt e
otros contra
3 4 la Sociedad
3 5 Minera  Los
Pelambres
37
O10 Luis Ernesto Protection La Serena 1106-2012 18.12.2012 Unfavourable 19-2013 04.07.2013 Favourable
Fernandez Claim Appeal Conrt
4 O Fernandez y
otros contra
41 la Sociedad
Minera  Los
42 Pelambres
43
44
45
46
47
4 81 1 Minera  Los Criminal Tribunal — de 0O-25- 18.01.2013 Favourable La Serena 39-2013 09.05.2013 Favourable 1527-2013 02.04.2013 Favourable
Pelambres Case Juicio Oral en lo 2012 Appeal Conrt
4 9 contra Flores Penal Ovalle
Cristian y
50 otros
g1
[l
912 Esteban Protection Santiago 104007-2015 17.12.2015 Unfavourable 37979- 21.01.2016 Unfavourabl
84 Vilchez Celis Claim Appeal Court 2015 e
con  Minera
5 5 Los
g 6 Pelambres
57
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N Oy D

Junta de

vecinos
nimero 4
con Minera
Los
Pelambres

24 Juzgado | C-9982- 18.07.2014 Unfavourabl | Santiago 7127-2014 12.06.2015 Unfavourable 10517-
Civil de | 2011 e Appeal Conrt 2015
Santago

06.10.2015

Unfavourabl
e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60

Source

: Own creation based on information retrieved from the Judicial Branch of Chile (www.poderjudicial.cl)

First cycle: Seeking just distribution of benefits:

The construction of El Mauro, a shift to local economy and the catalyser for discontent:

The development trajectory of the MLLP mining project significantly intersects with Chile's
broader political and economic history. Its origins can be traced back to the early 20th
century, notably with William Braden's explorations in 1914 in the Choapa Province,
northern Chile. The mine, initially managed on a modest scale by the state company
ENAMI during the 1970s, underwent significant transformation following Augusto
Pinochet's privatisation policies. In 1978, Anaconda Minerals Corporation, a U.S. entity,
acquired Los Pelambres, subsequently transferring rights to its Chilean subsidiary in 1979.
The purchase of Anaconda's Chilean operations by the Luksic family group in 1986
marked the beginning of a new era for the mine. Despite its acquisition during the
dictatorship period, the mine's substantial development unfolded under democratic
regimes. In 1997, MLP received environmental clearance for large-scale operations, which
began in earnest in 2000, marking a significant shift in the local economy and catalyzing
community discontent, particularly concerning the El Mauro tailing dam.

Central to the controversy was the initial proposal to construct the El Mauro tailing dam
near Chillepin, which was later relocated to El Mauro, close to Caimanes, spurred by both
community opposition and financial considerations. This relocation, while financially
motivated, significantly impacted the traditional agricultural lifestyle of the Choapa valley,
intensifying issues related to water usage, land privatisation, and contamination (Nicolas-
Artero, 2022).

In response to the proposed construction of the El Mauro dam, the community of
Caimanes showcased a remarkable degree of civic engagement. In 2002 and 2003, self-
organized community plebiscites demonstrated overwhelming opposition, with 98%
voting against the project. These plebiscites were a direct expression of community
sentiment, reflecting a broad consensus against the dam's construction due to concerns
over environmental impact, cultural heritage, and local livelihoods. Despite this clear
opposition, the community faced internal divisions, exacerbated by the company's strategic
social and economic programs under its Corporate Social Responsibility (CSR)
framework.This involved social and economic programmes, causing community division
due to competition for grants in various sectors (Antofagasta Minerals, 2005: 41). The
company's approach minimised community participation in the environmental approval
process, with limited opposition from organisations and individuals (COREMA, 2004).
The minimal community participation in the El Mauro project was partly due to internal
divisions. Notably, a former leader from Caimanes highlighted the dichotomy within the
community, where some members either underestimated the project's repercussions or felt
constrained to oppose it openly due to the scarcity of local employment opportunities
(Coordinadora por la Defensa del Agua y la Vida, 2008: 13).
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Despite these divisions, opposition persisted. Concerns included the dam's impact on local
geography and heritage, such as displacing families, damaging pre-Hispanic sites, and
altering the Pupio River's hydrology. While the Environmental Qualification was
approved, the National Water entity (DGA) still needed to sanction the construction. The
community contested this, claiming ancestral rights to the Pupio Rivet's waters, which they
argued MLP illegally appropriated. However, the DGA approved the project (resolution
1791/2005), amidst allegations of pre-emptive approval influenced by political pressure,
particularly from former president Ricardo Lagos (Coordinadora por la Defensa del Agua
y la Vida, 2008: 9).

Transition to Legal Mobilisation in Caimanes:

At this stage, the Caimanes community's mobilisation discourse centred on rights,
particularly water and territorial rights, framed within the concept of distributive
environmental justice. This concept reflects how environmental risks distribution mirrors
socio-economic and cultural inequities (Schlosberg, 2004: 522). The community's struggle
was intensified by their geographical and political isolation. Chile's centralised politics,
combined with its vast geography, led to isolated territories where social conditions
(Bourdieu, 1977) are influenced by enclave economies, limited state presence, and
imbalanced power dynamics between communities and corporations (Rodriguez Garavito,
2012). Caimanes, a small community distant from urban centres, faced challenges in
gaining recognition and support for their socio-environmental conflict.

A breakthrough came with the involvement of local elite Victor Ugarte, who pursued legal
action against the tailing dam's construction.! In May 2006, eight community leaders,
representing Caimanes and Pupio alongside Ugarte, filed legal actions against the DGA's
decision. This strategy was mutually beneficial: Ugarte gained community support for
public pressure, and the community accessed legal expertise through Fernando Dougnac,
president of the NGO Fiscalia del Medio Ambiente (FIMA). FIMA, Fiscalia del Medio
Ambiente (Environmental Prosecutot's Office), is a non-profit organisation dedicated to
defending the environmental rights of communities in Chile. It plays a crucial role in
providing legal support and expertise to those affected by environmental issues. This
judicialisation marked a strategic shift, with community representatives stating, “we will
not protest in the street. It is useless. We put all our trust in the decision of the tribunals”
(Lla Nacion, 2000).

The legal approach yielded results. Six months after filing, the Santiago Appeal Court
highlighted the economic motivations behind MLP’s dam location and emphasised
constitutional protections for community interests over economic activities (Table 2: case
2: Decided on 03.11.2000, par. 27). The court's decision was a significant environmental
judicial victory in the national context (Infante, 20106), opening up opportunities for the
movement to establish national and international networks.? An example was the

! He was owner of the Haciendas Haciendas “Tipay” and “Romero” that were directly affected with the
construction of the dam.

2 Caimanes have tended to internationalise the conflict from the very beginning of the process mainly with
organisations that are critic to mining operations or that have lobbied for the preservation of water sources
(Observatorio Latinoamericano de Conflictos Ambientales, 2004: 4). Probably one of the most important
has been the French organisation France Libertés-Fondation Danielle Mitterrand that has presented four reports
of the case of Caimanes in the United Nations Human Rights Council (See reports A/HRC/20/NGO/62,
A/HRC/21/NGO/76, A/HRC/22/NGO/33, A/HRC/26/NGO/10). The French organisation also had
a permanent international observer living in Caimanes during 2014 and 2015. Another organisation that has
supported the community is London Mining Network (LMN), an NGO based in London that fights against
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community leaders presenting their case against the DGA and MLP at the Latin American
Water Tribunal in 2007, that called for reparations for archaeological and ecological
damages (Armijo, 2010). Despite these rulings, MLLP continued the dam's construction,
raising questions about judicial decision compliance and the courts' enforcement
capabilities.

Legally, the construction of the dam proceeded due to an extrajudicial agreement between
the company and the claimants, sanctioned by the Supreme Court in May 2008. This
resolution, while halting initial efforts to stop the project, significantly divided the
community. The agreement stipulated a payment of 1,250 UF (around USD$ 45,000) to
each claimant (5 organisations and 5 individuals). In a separate settlement, MLLP agreed to
pay USD $23 million to Victor Ugarte, owner of Haciendas Tipay and Romero. Ugarte
then distributed USD$ 3 million to his lawyer and approximately USD$ 4.5 million
(2,227,680,000 Chilean pesos) to 117 Caimanes residents, suggesting they relocate from
Caimanes. 3

This scenario surfaces critical legal and ethical considerations regarding the capacity of
individuals and communities to waive essential human rights, such as access to water and
a safe living environment. It highlights concerns over the legitimacy and ethics of a limited
number of individuals making impactful decisions for the entire community without
broader engagement or consent. While the Santiago Appeal Court's decision focused on
the community's human rights, it did not impose precautionary measures, such as halting
construction pending the Supreme Court's ruling. Notably, the agreement was reached
when the dam's construction was nearly complete, evidenced by its operational
commencement in November 2008, shortly after the Supreme Court's approval of the
agreement.

During the legal battle, 23 families were displaced from El Mauro, some archaeological
sites were salvaged, but many were buried under waste, and the Pupio River's flow was
obstructed. Most families who received compensation from Ugarte and MLP continued
residing in Caimanes, leading to significant rifts with those they purportedly represented.
This situation, as will be discussed, led to a reconfiguration of the social movement in
Caimanes and influenced the strategies of emerging leaders.

Second Cycle: Addressing the Unfair Distribution of Externalities

Formation of the Comité de Defensa Personal de Caimanes:

In the discourse on the mobilisation of the Caimanes community against the construction
of the El Mauro dam, it becomes apparent that the notion of 'community' is both complex
and dynamic. Initially, the term suggests a unified group with common goals. However,
the unfolding events in Caimanes reveal a more intricate tapestry of solidarity, division,
and re-solidification, challenging the simplicity of this collective identity. The formation of
the Comité de Defensa Personal de Caimanes in November 2008 marks a pivotal moment
of divergence within the community. This was not merely a continuation of opposition

the abuses of big mining companies. LMN has made some contacts between the community and law firms
in the United Kingdom (UK) to design a strategy to pursue the responsibility of MLP in the UK and has
invited the leaders of the community to speakers’ tours in order to lobby in Universities and with public
authorities in the UK against Antofagasta Minerals.

3 Juzgado de Letras Los Vilos, Insinunacion de donacion. Rol number 1,964-2008. Decision made on 3rd
September 2008.

http://mc.manuscriptcentral.com/SLS

Page 10 of 22



Page 11 of 22

oNOYTULT D WN =

Social and Legal Studies

but a reconstitution of the community's very fabric in response to perceived betrayals and
the varying impacts of the dam's presence.

Following the extrajudicial agreement, a significant portion of the Caimanes community,
dissatisfied with the compensation and viewing the previous leaders as betrayers,
established the Comité de Defensa Personal de Caimanes (‘the Committee’) on November
19th, 2008. This new entity aimed to legally challenge the agreement and continue the fight
against the dam's impacts. They hired the law firm Ossa & Cia, using funds from the
extrajudicial agreement, to pursue civil litigation. In December 2008, the Committee filed
two claims: one to halt the ongoing construction of the dam wall (‘obra nueva’ claim) and
another alleging the construction posed a safety threat to the community (‘obra ruinosa’
claim), seeking the dam's demolition. These actions were grounded in the Santiago Court
of Appeal's earlier decision.

The Committee's legal approach differed from previous efforts by directly targeting the
company and its owners, the Luksic family, for the dam's adverse effects, shifting focus
from state administrative responsibility to private accountability. The Committee's identity
became defined by its opposition to Chile's powerful Luksic family, understanding the
need to gain political and communicational traction, a challenging task given the Luksic
family's influence. The divergences within the community, especially those manifesting in
the wake of the extrajudicial agreement, were crucial in shaping the choice of protest
strategies. The shift towards direct legal challenges against the company, spearheaded by
the newly formed Committee, represented a strategic pivot influenced by the broader
community's fracturing. These internal dynamics within Caimanes illustrate the fluid nature
of 'community' as an analytical category, suggesting that collective identity and agency in
social movements are continually negotiated through actions of both convergence and
divergence.

Understanding the limitations of solely relying on judicialisation, the Committee initiated
local campaigns to boycott Luksic companies and framed a narrative around power and
political privilege disparities benefiting Antofagasta Minerals' owners. The Committee
highlighted instances of state co-optation, particularly in the case of Jorge Insunza, a
former member of Michelle Bachelet’s government. Insunza resigned after admitting to
receiving over USD$ 300,000 for consultancy services to mining companies, including
CODELCO and Antofagasta Minerals, while serving as a deputy and president of the
Mining Commission (Alarcén, 2015). The community also pointed to potential corruption,
such as local politicians receiving campaign funding from mining interests. Notably, the
former Governor of Choapa Province acknowledged receiving campaign funds
(Salamanca Chile, 2016). Further criticism was directed at Aurora Williams, Minister for
Mining in Bachelet's and Gabriel Boric's governments, for her previous employment with
a Luksic family company, and her secretary Adolfo Galindo, who resigned amid allegations
of favoritism towards MLP (The Clinic Online, 2015).

Skeptical of sporadic political support* and aware of the lengthy legal processes, they
adopted a parallel direct-action strategy. The Committee's first significant direct action was
a hunger strike initiated by 11 community members on September 28, 2010. This strike
aimed to highlight the community's plight living under hazardous conditions due to the
Mauro tailing dam and to demand their rights as recognized in the Chilean Constitution

* For example the community was invited to present their case in the Natural Resources and Environmental
Committee of the Deputy Chamber see 52° Periodo Legislativo, Legislatura 358, Comisién De Recursos
Naturales, Bienes Nacionales y Medio Ambiente, 11th session, 16 de June 2010.
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(Comité de Defensa Personal de Caimanes, 2010a). The strike garnered national attention
and was a catalyst for further demonstrations, fostering local and national solidarity.
Cristian Flores, a key community leader and Committee founder, played a pivotal role.
Displaced from El Mauro and having experienced the conflict firsthand, Flores advocated
for a combined legal and direct-action approach. The Committee's efforts, under Flores'
leadership, led to significant demonstrations, including a major blockade on October 4,
2010, which drew local authority attention. However, dialogue offers were initially rejected
by the protestors in solidarity with the hunger strikers (Comité de Defensa Personal de
Caimanes, 2010b).

The community's internal unity was symbolized through the use of black flags and
billboards, representing opposition to the mining project. Using the theoretical approach
elaborated by Herbert Blumer (1951), we can argue that the representation of a common
enemy (represented in the company), the personal relationships of the group that have
been enhanced with the episodes of direct action and the solidarity of the group with those
that were in a hunger strike and the usage of black flags and billboards as a development
of ceremonial behaviours, generated a ‘espirit de corps’ within the Committee (p. 205). As
argued by Gemma Edwards (2014), ‘when the combination of these factors occur, the
sense of belonging to the group is reinforced because they feel like they are part of
something bigger than themselves. The result of ‘spirit de corps, then, is solidarity’ (p. 27).

The struggle gained further traction with a large demonstration in front of La Moneda
(Chile's government palace), organised by ten socio-environmental organisations in
support of the hunger strikers (OLCA, 2010). This national visibility eventually led to
political and religious support. The Catholic Church, represented by Illapel Bishop Jorge
Vega, offered to facilitate dialogue, leading to the end of the 81-day hunger strike in
December 2010. However, the dialogue table faced challenges, including the company's
refusal to negotiate with Flores and disputes over the transparency of the process
(Ossandon, 2010). This phase of the movement highlights the complexities of grassroots
mobilisation against powerful entities and the importance of combining legal strategies
with direct action to achieve recognition and address inequalities.

Persecution of Human Rights Defenders and Formation of New Networks:

Post-hunger strike, Caimanes, particularly the Committee members, developed a strong
identity and network support, but also faced legal challenges from MLP. The community,
symbolised by black flags representing the harm caused by MLP, gained national and
international recognition for their resistance. A notable acknowledgment was the gold
medal awarded by the Mayor of Pau, France, in April 2011, honouring their water rights
defence (Quillier, 2011). In response to this growing movement, MLP pursued a counter-
mobilisation legal strategy, accusing Committee leader Cristian Flores and the supporting
lawyers (Ossa & Cia) of various criminal charges, including prevarication, criminal
association, public disorder, and forgery. This attempt to intimidate the movement's
leaders ironically strengthened their resolve. In November 2011, MLP filed a complaint
against Flores and the lawyers. The Committee countered with the 'Defend those who
defend you' campaign, highlighting MLP's divisive tactics and their attempts to undermine
legal defence for those wishing to remain in the Pupio Valley (OLCA, 2011). Alex Carocca,
the defendants' lawyer, praised the community's resilience despite pressures from the
mining company (Porras, 2012). Support from external organisations, like the Asamblea
del Agua, which represented 75 local movements, was crucial in backing the Committee's
leaders (OLCA, 2012).
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The public hearing in November 2012 at the Juzgado de Garantia Local of Los Vilos was
a pivotal moment. It allowed the community to confirm past conflicts and build new
support networks. Revelations included admissions from former community leader
Myrella Ardilles about accepting donations from MLP for the 2008 extrajudicial agreement
(Correa, 2012a) and former lawyer Fernando Dougnac's testimony regarding payments
from Victor Ugarte (Ossandén, 2012). These hearings strengthened the community's
identity and garnered support from various organisations and international networks,
including representation by the French NGO Fondation France Libertés at the United
Nations Human Rights Council. > In December 2012, the Court acquitted Flores and the
lawyers of all charges brought by MLLP (Table 2: case 11). This decision was celebrated by
the accused, who emphasised the importance of an impartial judiciary (El Observatodo,
2012). Subsequent appeals by MLP to the Appeal Court of La Serena and the Supreme
Court were rejected, marking a significant victory for the community (Table 2: case 11)..

Water Contamination and Divergent Institutional Perspectives: legal outcomes as
catalysers for direct action:

During the criminal case against Caimanes community leaders, the Chilean Investigation
Police (PDI) reported water contamination in Caimanes exceeding legal limits. On 27th
August 2012, they found elevated levels of mercury, iron, and manganese, attributing this
to the El Mauro tailing dam (Policia de Investigaciones, 2012: 14). The Medical Association
of Chile corroborated these findings, noting mercury levels 26% and iron levels 50% above
national norms, potentially causing chronic health issues (Tchernitchin and Mufioz, 2012:
202). This report spurred new legal actions and protests. On 14th September 2012, 60
Caimanes residents filed a protection claim in the La Serena Court of Appeal, citing the
PDI report and a 2005 Santiago Appeal Court decision highlighting the dam's threat to
human life (Table 2: case 9). MLP's lawyers contested, arguing that Ossa & Cia was
judicializing the protest, criticising the PDI's methodology and asserting the dam's
advanced technology and non-potable water sources.

Controversially, the regional Health Minister's representative, Dr. Osvaldo Iribaren,
publicly drank water in Caimanes, suggesting the PDI's findings were inaccurate, which
incensed movement representatives. This act led to renewed protests and blockades at the
dam, with the community demanding humane treatment from authorities (Correa, 2012b).
Legally, the La Serena Court of Appeal dismissed the community's claim, stating the right
to health under the Chilean Constitution was not violated (Table 2: case 9). However,
following new evidence of dam filtrations, 80 Caimanes residents filed another protection
claim, which was also dismissed due to insufficient evidence (Table 2: case 10, Decision
18 December 2012, par. 8). The community's lawyers appealed, criticising the La Serena
Court's consistent opposition to their claims. In a significant turn, the Supreme Court in
Santiago ruled in July 2013 that the dam posed a threat to the community's physical and
mental integrity (Table 2: case 10. Decision 4 July 2013, par. 9). It ordered MLLP to develop
security evacuation plans and mandated constant dam condition reports from public
authorities (DGA and SERNAGEOMIN). This decision marked a crucial victory for the
community, highlighting the importance of persistent legal action in environmental justice
cases.

> Human Rights Council, 20™ Period of Sessions, Theme 3, 13 June 2012, A/HRC/20/NGO/62 and
Human Rights Council, 21% Petiod of Sessions, Theme 3, 4 September 2012, A/HRC/21/NGO/76.
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The Supreme Court's July 2013 decision catalysed a series of judicial victories for
Caimanes. In February 2014, the Environmental Superintendence penalised MLP for non-
compliance with environmental qualifications, imposing a fine for archaeological damages.
In May 2014, the Los Vilos Tribunal labelled the Mauro tailing dam as a ruinous building
(Table 2: case 4). This ruling spurred a significant demonstration in May 2014, where the
community blocked the dam's entrance, insisting on compliance with the court's decision
and cessation of dam operations (Correa, 2014). Further, in October 2014, the Supreme
Court upheld the community's obra nueva claim, reversing eatlier decisions by lower courts
(Table 2: case 5). It mandated MLP to ensure the Pupio rivet's natural water flow,
uncontaminated by the E1 Mauro dam. The Court's reasoning drew on international human
rights treaties, emphasising the state's duty to prevent environmentally harmful activities,
even if legally approved (Table 2: case 5. Decision 21 October 2014, par. 20). The Supreme
Court's directive for MLP to devise a plan to restore the river's natural flow, or face dam
demolition, was a key motivator for the community's largest street blockade. Following the
Court's ruling, the community obstructed access to the dam, highlighting the dam's
detrimental impact on their water sources, agricultural heritage, and social fabric (Comité
de Defensa Personal de Caimanes, 2014).

The 2010 hunger strike had initially galvanised national attention; now, the favourable
court decisions fuelled the blockade, drawing media, political figures, and NGO support.
Movimiento por la Recuperacién del Agua y la Vida (MODATIMA) was among the
supporting organisations. After 60 days, a MODATIMA spokesperson lauded Caimanes'
resilience and the importance of unified resistance across different territories. Support also
came from the No Alto Maipo movement. Spokesperson Marcela Mella linked their cause
with Caimanes, citing shared environmental concerns since the Luksic group's
involvement in the Alto Maipo hydroelectric project (MODATIMA, 2015). After 74 days,
national police forcibly cleared the blockade, leading to allegations of excessive force and
lack of legal authority for the eviction. A Committee leader criticised the apparent influence
of private interests over law enforcement, urging public action to uphold court decisions.
The National Institute of Human Rights observed the situation, condemning the police's
disproportionate use of force (INDH, 2015: 31).

New Approach from the Company:

Confronted with adverse judicial decisions and ongoing protests, MLLP devised a new
strategy focusing on dialogue with the Caimanes community. This shift was partly due to
the recognition that community protests contributed to a decrease in copper exploitation
in 2015 (Antofagasta Minerals, 2015: 41). Local tribunals, previously favouring the
company, began ruling against it, notably the Los Vilos local Tribunal, which enforced the
Supreme Court's decision demanding the natural flow of the Pupio River or the dam's
demolition (Table 2: case 6). Amidst these judicial victories, the Committee organised a
significant march in front of I.a Moneda to highlight the repression they faced during the
street blockade (Gutierrez, 2015).

In response, MLP engaged in lobbying and community relations. Jean Paul Luksic,
President of Antofagasta Minerals, met with government officials to discuss socio-
environmental conflicts and the impact of protests on copper production. The
government pledged short-term support for mining activities, including deploying security
forces to prevent blockades (Esturillo and Pozo, 2015). In September 2015, MLP initiated
dialogue with the community's lawyers and Committee members, aiming for an agreement
on security, water, and community investment. The pre-determined dialogue topics of
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water, security, and compensation were criticised by movement leaders for lacking
community input (Pizarro, 2015). The proposed agreement included security measures,
water infrastructure, a community development fund of approximately USD$ 8.5 million,
and a personal donation of around USD$ 42,000 per family, subject to 70% community
approval (Chile Transparente, 2015: 5). However, only 64% voted, rendering the election
invalid. ©

Despite community resistance, MLP persisted in seeking an agreement, viewing it as crucial
tor the obra nueva and obra ruinosa cases. Ossa & Cia and 466 community members requested
MLP to honour the proposed agreement (Ossa & Cia, 2015). The lawyers' intention to
secure a deal, potentially motivated by a 10% representation fee, eroded trust with
community leaders, echoing the 2008 scenario with Fernando Dougnac. In May 2016, 552
community members (81.3% of those over 18) signed the agreement. The Committee,
representing a minority, continued to view the dam as a threat and the compensation as
insufficient. For MLP, the strategy proved effective, using the agreement in the obra ruinosa
case and as evidence in the obra nueva case at the La Serena Appeal Court (Table 2: case 8).
The Supreme Court in November 2016 accepted the argument that the proposed measures
were adequate for the Pupio Rivet's flow (Table 2: case 6). This development led to a new
legal phase for the Committee, mirroring the 2011 scenario where neighbours sought legal
action against lawyer Fernando Dougnac (Labrin, 2011). The Committee now pursued an
unsuccessful criminal responsibility (prevarication) against the lawyers who negotiated
with MLP, highlighting the complexities and challenges in legal mobilisation for

environmental justice.

Since the agreement, community mobilisations in Caimanes have diminished, but they
continue to employ successful judicial strategies in response to episodes of contamination.
On 6th May 2020, Caimanes witnessed a toxic cloud originating from the “El Mauro”
tailings dam. The residents took action to protect their health and right to a contamination-
free environment, filing a protection claim against MLP. The claim argued that the toxic
cloud compromised their physical integrity and right to a clean environment (Table 2: case
1). On 11th December 2020, the Court of Appeals of La Serena rejected the protection
action, concluding that the evidence did not demonstrate air quality alteration or toxic
elements in the cloud, thus finding no attributable action or omission by the defendants.
On 17th May 2021, the Supreme Court accepted the protection claim, directing the
Environmental Superintendence to resolve within ninety days the administrative
sanctioning procedures initiated from the complaints mentioned in the ruling (Table 2:
case 1). Yet, the judicial decisions don’t meet the communities expectations, which led (in
January 2022), residents to block access to the Luksic group's tailings dam, protesting the
company's failure to attend a dialogue table where compensation for environmental
damage was being discussed.

What can we learn from the cycles of protest in Caimanes?

Discourses, aims and benefits of judicial mobilisation:

% In order to have transparency in the dialogue with the community, MLP asked Chile Transparente, the Chilean
branch of Transparency International to document the whole participatory process. But, the community
alleges that MLLP finances Chile Transparente.
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The Caimanes case demonstrates social mobilisation as a dynamic process, influenced by
both internal dynamics and external contexts. This analysis focuses on how these factors
enabled the judicialisation of protests in Caimanes, revealing the interplay between
structural opportunities, agency/ capacity, and strategic choices.

Firstly, it become evident that Caimanes' judicial strategy emerged as a response to limited
political opportunities and close ties between the company and political figures (Sieder et
al., 2005: 1). The judiciary's perceived independence offered a pathway to bypass economic
and political barriers. However, this approach's effectiveness often depended on national
recognition and the location of the deciding tribunal. The Appeal Court of La Serena has
never ruled in favour of the movement, and the local Tribunal of Los Vilos only decided
favouring of the community after the Supreme Court did so. The hierarchical nature of
Chile's judiciary and its legal culture presented both opportunities and limitations for social
movements (Couso, 2005).

The internal composition of the movement, their resources and the networks supporting
the mobilisation are also key to understand the decision of the community, to follow a
judicial strategy. The community's limited experience in legal mobilisation was
supplemented by support from local elites and lawyers. This strategy had mixed effects,
sometimes causing division but also fostering solidarity and unity (‘spirit de corps’),
particularly in counter-mobilisation efforts. The different phases of the movement
correlate with a framing evolution that moved from secking compensation to addressing
the distribution of extractivism's externalities. Initially, the focus was on securing a share
of the company's profits as compensation. Later, the emphasis shifted to preventing
environmental harm and addressing systemic inequities that disproportionately affect
isolated and impoverished communities.

What becomes clear is that judicial mobilisation was the primary strategy in both protests
analysed cycles. Yet, judicial mobilisation was supported by direct-action and network
creation. The first cycle aimed for compensation, leading to socio-economic divisions
within the community. The second cycle, learning from the first, sought to address the
project's externalities, leading to favourable court decisions and episodes of direct action
that fostered unity and solidarity. The judicial approach can be effective for achieving
specific goals, such as compensation, but faces challenges in broader political change, like
recognising extractivism's externalities. Caimanes' experience shows that combining
judicial strategies with direct action can be more effective in addressing the limitations of
legal mobilisation and achieving diverse aims of social movements.

Limitations of legal mobilisation for socio-environmental movements in Chile:

The Caimanes case highlights key limitations in judicial mobilisation for socio-
environmental movements in Chile. One significant issue is the divergence between the
movement's aims and those of supporting external organisations, particularly legal
advisors. In Caimanes, lawyers from networks like FIMA and Ossa & Cia initially
supported the community but later pursued personal interests, jeopardising the
movement's goals. This reflects a broader challenge in accessing justice, as isolated
communities often lack local legal resources and rely on external firms, which may
prioritise compensation over environmental justice. For instance, lawyers in Caimanes' first
cycle received US$ 3 million, and in the second cycle, they sought 10% of the company's
compensation, about US$ 2 million. Legal aid or support networks could mitigate this
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issue, but such aid is scarce in Chile and much of Latin America, where litigation by poorer
sectors often involves advocacy by social movements and NGOs (Sieder et al., 2005: 13—
14). Moreover, Chile's socio-environmental movement is fragmented, further limiting
judicial protest strategies. In Caimanes, external support fluctuated, leading to community
fragmentation and diminishing the Committee's influence. A community leader from
Caimanes described this as akin to receiving varying medical opinions, highlighting the
confusion caused by differing advice from multiple organisations.

Before pursuing judicial mobilisation, socio-environmental movements should consider
who can claim and the associated costs. Additionally, the time taken to reach court
decisions may not align with the urgency of socio-environmental issues. In Caimanes,
thirty decisions were analysed over nineteen years, yet issues like security and water
contamination remained unresolved, questioning the judiciary's enforcement capacity. The
Chilean judicial system's structure also poses limitations. While the Supreme Court has the
political capacity to challenge powerful entities, enforcement is often delegated to lower
courts, which may lack the capacity or face political and economic pressures, leading to
non-compliance with higher court rulings. Access to justice thus extends beyond court
access to effective enforcement of rulings. Furthermore, the Chilean judicial system does
not typically create new rights, as seen in some Anglo-Saxon systems. The Supreme Court
in Chile primarily consolidates and interprets existing legislative rights, unlike in Brazil,
where lower courts can conduct constitutional reviews. This consetrvative, hierarchical, and
butreaucratic legal culture limits the judiciary's role in advancing socio-environmental
justice (Couso, 2005; Sieder et al., 2005: 14).

Conclusion

This paper contributes to the understanding of social mobilisation, particularly legal
mobilisation, by examining the case of Caimanes, a small farming community in northern
Chile. It explores the community's opposition to the Los Pelambres mining project
through judicial mobilisation, framed within the broader context of socio-environmental
justice. The study reveals how the community's strategies evolved in response to structural
challenges and internal dynamics, highlighting the interplay between external political and
legal opportunities and the movement's capacity to mobilise resources and networks.

In dissecting the role of the community, this study challenges conventional monolithic
representations, revealing 'community' as a fluid, contested space where diverse interests,
identities, and aspirations converge and diverge. This nuanced portrayal underscores the
community's pivotal role not just as the backdrop for mobilisation but as an active,
dynamic agent shaping and reshaping the contours of protest. Through the lens of
Caimanes, 'community’ emerges as both the subject and object of mobilisation, a space
where the collective pursuit of socio-environmental justice is continually negotiated and
redefined. Caimanes' judicial strategy emerged as a response to limited political
opportunities and close ties between the company and political figures. The judiciary's
perceived independence offered a pathway to bypass economic and political barriers.
However, this approach's effectiveness often depended on national recognition and the
location of the deciding tribunal. The hierarchical nature of Chile's judiciary and its legal
culture presented both opportunities and limitations for social movements. The internal
composition of the movement, their resources, and the networks supporting the
mobilisation were also crucial in shaping the community's decision to pursue a judicial
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strategy. The internal dynamics of the movement, alongside their resources and the
networks bolstering their mobilisation, play a pivotal role in defining the community's
inclination towards a judicial strategy. This strategy, while sometimes creating division, has
also engendered solidarity and unity, particularly in efforts to counter-mobilise.

Also, the empirical case study suggests that there is an evolution of the movement's
framing from secking compensation to addressing the distribution of extractivism's
externalities. Initially, the focus was on securing a share of the company's profits as
compensation. Later, the emphasis shifted to preventing environmental harm and
addressing systemic inequities that disproportionately affect isolated and impoverished
communities. Judicial mobilisation was the primary strategy in both protest cycles,
supported by direct action and network creation. The first cycle aimed for compensation,
leading to socio-economic divisions within the community. The second cycle, learning
from the first, sought to address the project's externalities, leading to favourable court
decisions and episodes of direct action that fostered unity and solidarity.

Central to this is the concept of 'agency'—the capacity of individuals and collectives within
the community to strategically navigate, resist, and engage with the socio-political and legal
landscapes that frame their existence. The Caimanes community's strategic deployment of
judicial mobilisation, underpinned by direct action and the cultivation of supportive
networks, epitomises the nuanced exercise of agency. This case study illustrates agency not
merely as reactive but as deeply proactive and reflective, driven by a conscious evaluation
of the movement's goals, the available structural opportunities, and the potential for
mobilising internal and external resources.

Furthermore, this research advances social movement literature by illustrating the
transformative potential of legal mobilisation as both a strategy and a site of community
agency. It elucidates the complex interrelations between legal frameworks, political
opportunities, and community dynamics, offering a more granular understanding of how
legal actions—far from being mere procedural endeavours—serve as vital arenas for
contestation, negotiation, and identity formation within social movements. The empirical
insights from Caimanes, particularly the community's adaptive strategies and the pivotal
role of judicial engagements, enrich our comprehension of the multifaceted nature of
socio-environmental mobilisation.

The paper highlights the limitations of the Chilean judicial system in advancing socio-
environmental justice. The Supreme Court in Chile primarily consolidates and interprets
existing legislative rights, where lower courts can conduct constitutional reviews. This
conservative, hierarchical, and bureaucratic legal culture limits the judiciary's role in
advancing socio-environmental justice. Access to justice extends beyond court access to
effective enforcement of rulings, a challenge evident in the Caimanes case. In conclusion,
the Caimanes case study offers valuable insights into the complexities of legal mobilisation
within socio-environmental movements. It underscores the need for movements to
carefully consider their strategies, taking into account both the potential benefits and
limitations of judicial mobilisation. The case also highlights the importance of
understanding the interplay between structural opportunities, internal movement
dynamics, and the broader socio-political context in shaping the trajectories of socio-
environmental struggles.
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