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This chapter is the start of a long-term project investigating the theoretical and working
relationship between Western law and Islamic law — specifically English law and Shi'1
law. Important work has been done investigating the historical relationship between so-
called ‘Islamic law’ or ‘Muhammadan law’ and ‘Western law’ but this chapter examines
the relevance of case law (al-gandn al-da‘wa) in Shi'1 usdl al-figh, referred to here as
Shi'T legal theory.? Case law is a significant source of law in many countries around the
world and one of its major goals is to pay attention to the subject of the law. In this
chapter, | intend to investigate how much attention Shi‘t legal theory pays to the subject
of the law before a law is derived. This includes both the legally responsible person
(mukallaf) as a subject as well as those factors that are relevant in the genesis and

context of the subject which are more fact-orientated.
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My argument is that Shi'T legal theory does not possess a methodological tool to
recognise the subject of the law. The practice of rational people (sirat al-'ugal@’) is a
common source by which we can understand subjects of laws, their related facts and
circumstances, but this source is general and new subjects of law can be complex in
their own right. This complexity requires an intricate tool to elucidate what these new
subjects actually are at a conceptual level. | intend to show that this tool could be found
within case law by focusing on its methodological process in recognising the subject of
the law. It is not possible to focus on every aspect of this process within one chapter,
and therefore, | will focus on the distinction between person-orientated and fact-
orientated subject as a means by which case law and Shi'T legal theory can be
examined. Prima facie, it is easy to assume that Sh1'T legal theory is not the appropriate
discipline to compare case law with; rather case law should be compared with the
chapter of legal judgement (kitab al-qada) within the discipline of jurisprudence.
However, this narrows the scope of analysing case law because the process of deriving
legal principles from cases and conceptualising the subject of the law is both
philosophical and jurisprudential. Nevertheless, | will briefly comment on the jurist’s role

as a judge (gadi) and the jurisdiction of courts in the final aspect of my chapter.

| have selected the relationship between the subject (al-mawdd’) and the ruling (al-
hukm) in Sh1'T legal theory and the notion of the practice of rational people as key entry
points for this discussion, with reference to Shahid Muhammad Bagqir al-Sadr’s (d. 1980)
Durds fi ‘ilm al-usdl and Muhammad Rida al-Muzaffar's (d. 1964) Usdl al-figh - both
being standard textbooks of jurisprudence in Shi'T seminaries. In particular, Sadr's
distinctions on the nature of the subject of the law (coupled with his practical
suggestions for jurisprudential reform within the context of a state) enables me to
compare Shi'T legal theory and case law methodology.® Finally, in order to explain the
nature of case law, | will make reference to the English legal system - a system in which

case law has a long history and important position as a source of law.

The final aspect of my chapter lays the ground for further research and attempts to
broaden Shi'T legal theory from a jurisprudence-orientated worldview to a law-orientated

one. It argues that case law is not just relevant for helping us recognise the subject of

* For an overview of Sadr’s ideas, see: Chibli Mallat, The Renewal of Islamic Law: Muhammad Bager as-Sadr,
Najaf and the Shi'i International (Cambridge: Cambridge University Press, 2003).
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the law but it can also be a holistic evidentiary tool that reforms the goal and operation of
jurisprudence (al-figh) in a globalised world in relation to national and international law.
Hence, terms such as ‘ruling’, which is not always enforceable (as in the case of
recommended (mustahab) and reprehensible (makrah) rulings) in contrast to ‘law’, which
is almost always enforceable in state political apparatus, have to be used with some
fluidity. Overall, three issues will be considered in this chapter:

1) What are the grounds for discussing case law in Sh1'Tlegal theory?

2) Can the evidentiary scope of Shi'T legal theory be extended to incorporate
principles of case law that focus on the subject of law?

3) From theory to practice: broader implications of case law for Sh1'T jurisprudence,

national and international law.
What is Case Law?

In order to define case law, let us consider a few definitions. The Essential Law
Dictionary defines it as “the body of law derived from examination of previously judged
cases, including their treatment of a subject and interpretation of legislation.”* West’s
Encyclopaedia of American Law states that case law means, “legal principles
enunciated and embodied in judicial decisions that are derived from the application of
particular areas of law to the facts of individual cases.” Finally, in Slapper and Kelly’s
The English Legal System: “case law, or common law, refers to the creation and

refinement of law in the course of judicial decisions.®

The aforementioned definitions indicate that case law is fundamentally “judges’ law”.
Judges are in a position to interpret and create legal principles to resolve disputes
between two parties. Judges pay close attention to the subject of the law, i.e. the facts
and dispute of the case as well as the intentions of both parties, and then apply the law
to the facts. Each case is unique with a distinct set of facts and problems but may draw
upon similar principles from previous cases to solve the dispute. Here, the body of case

law is a source of law that relies on judicial precedent or stare decisis (let decided things

* Blackwell: The Essential Law Dictionary, 70.
> Jeffrey Lehmann and Shirelle Phelps, West’s Encyclopaedia of American Law, 2™ Edition (Michigan:
Thomson Gale, 2005), 36.
6 - - . . -
Gary Slapper and David Kelly, The English Legal System: 2014-15 (Routledge: Abingdon, 2014), 129.
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stand). This is the doctrine of binding legal precedent, which as Slapper and Kelly

explain,

“...lies at the heart of the English legal system. The doctrine refers to the fact that, within
the hierarchical structure of the English courts, a decision of a higher court will be
binding on a court lower than it in that hierarchy. In general terms, this means that when
judges try cases, they will check to see if a similar situation has come before a court
previously. If the precedent was set by a court of equal or higher status to the court
deciding the new case, then the judge in the present case should follow the rule of law
established in the earlier case. Where the precedent is from a lower court in the

hierarchy, the judge in the new case may not follow, but will certainly consider, it.”’

Case law aims for legal consistency in producing law that can be applied to a wide range
of facts but at the same time, has a dynamic quality in acknowledging that each case
that comes before a court is unique and has the potential to refine or create new law.
The refinement and creation of law is reflected in the judicial reasoning of a case which
leads to the final legal judgement. This has two key components — the ratio decidendi
(reason for deciding) and obiter dicta (things said by the way). The ratio decidendi is the
most significant — it is that part of the judgement which is binding, “that is to say, the rule

of law upon which the decision is founded.”®

Any judge that intends to refer to what was
binding from a previous case must refer to the ratio decidendi of a case. Obiter dicta, on
the other hand, constitute non-binding argumentation, which although may have legal
merit and “respected according to the reputation of the judge, the eminence of the court
and the circumstances in which it came to be pronounced”, does not hold any legal
authority over a judge. Therefore, the following components are significant in case law:
the role and authority of judges to interpret and create law, the facts of the case, parties
of the case, relevant evidences, witnesses and testimonies that contribute to a greater
understanding of the facts and the way in which the law can be applied, the jurisdiction

of the court to issue a law, stare decisis, ratio decidendi and obiter dicta.

The extensive nature of these components shows that case law cannot just be

categorised within the realm of law but falls under jurisprudence since it shapes the

7 -
Ibid.
® Glanville Williams, Learning the Law. 15" edition (London: Sweet & Maxwell, 2013), 95.
9 -
Ibid., 105.



fundamental elements and purpose of a legal system. This is part of Dworkin’s thesis
who argues that especially in hard cases, judges formulate legal principles that are not
enshrined in statute to produce a solution.™® Moreover, law, as a conceptual discipline, is
more general than jurisprudence. ™ Jurisprudence is one part of law just as the
executive, legislature, judiciary and enforcement are parts of law. Jurisprudence, which
is “the study of the general or fundamental elements of a particular legal system, as

opposed to its practical and concrete details”*

, asks about the nature and purpose of
law and constitutes its theoretical foundation. When we acutely define the subject-matter
of legal theory, it differs from other types of jurisprudences but one may argue that its

concerns are generally the same. As McCoubrey and White argue,

“‘jurisprudence is by its nature a trans-national subject, its concerns relate in various
ways to most if not all legal systems. All states have systems of law and, despite the
variety of forms, the problems and questions arising tend to be very similar in their

general nature.”?

Whatever position one takes with regard to the relationship between law and
jurisprudence as well as any concerns about eurocentrism, my focus is on introducing
case law and its methodology as an additional tool from within Sh1'T legal theory, not

outside of it.

The Link between Case Law and Shi'T legal theory: the Subject of the Law

The Subject of the Law in Case Law

Having defined case law, the next question is how can such a source of law be relevant
in Sh1'T legal theory; what is the link between case law and Shi'T legal theory? One major

link is the relationship between the subject and the law. In legal terminology, a ‘subject’

is defined as, “a topic; a person or thing that is being considered or discussed. (2) A

1% See: Ronald Dworkin, Taking Rights Seriously (Cambridge, Massachusetts: Harvard University Press, 1978).
" The conceptual approach to law is discussed by Adams and Brownsword who argue, “conceptualisation
involves sifting phenomena with a view to finding essences around which conceptual categories and
classificatory frameworks may be developed.” John N Adams and Roger Brownsword, Understanding Law
(London: Sweet and Maxwell, 1999), 1.

* Ibid., 932.

" Hilaire McCoubrey and Nigel D White, Textbook on Jurisprudence. 3" edition (Oxford: Oxford University
Press, 1999), 9.



citizen; a resident of a state or nation, excluding the monarch or ruler.”*

A subject,
therefore, is wide-ranging and can include a particular topic or person; states are also
regarded as subjects of international law."® Another related definition is the ‘subject-
matter’ of law, which is more specific. This is defined as the “matter or topic presented
for consideration or debate; the right or property that is the foundation of a dispute or
lawsuit.”'® Both the subject and subject-matter of the law are relevant for my chapter
because they reflect similar definitions about the subject of the ruling in Shi'T legal
theory. | will simply use the term ‘subject’ rather than ‘subject-matter’ in discussing its
relationship with law because it is broader and covers both factual issues as well as
person-orientated issues. As an example of how case law looks at the subject of the law,
| have included a summary of a well-known case in English contract law concerning the
contents of the contract — Thornton v Shoe Lane Parking Ltd [1971] 2 QB 163. In this
case, a principle was established that a party relying on an exclusion clause in a
contract must have made every effort to communicate its contents to the party subject to

them:

“Thornton v Shoe Lane Parking Ltd [1971] 2 QB 163

Key Facts

The claimant was injured in the defendants’ car park. A notice at the entrance identified
the charges, and stated that parking was at the owner’s risk. On entering, motorists had
to stop at a barrier and take a ticket from a machine, then the barrier would lift, allowing
entry. On each ticket were the words ‘issued subject to the conditions of issue as
displayed on the premises’. Notices inside the car park listed these, including an
exclusion for property damage and personal injury. The claimant sued successfully for

his injuries.

Key Law

* Amy Hackney Blackwell, The Essential Law Dictionary (lllinois: Sphinx Publishing, 2008), 475.

¥ “The Court [International Court of Justice] may entertain two types of cases: legal disputes between States

submitted to it by them (contentious cases) and requests for advisory opinions on legal questions referred to it

by United Nations organs and specialized agencies (advisory proceedings).” ‘“How the Court Works”,

L?ternational Court of Justice, http://www.icj-cij.org/court/index.php?p1=1&p2=6 (accessed 3" August 2015).
Op. Cit.
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The defendant tried to rely on the exclusion clause but the court rejected this and held
that there was insufficient attempt made to draw the claimant’s attention to the existence

of the clause for the defendant to be able to rely on it to avoid liability.

Key Judgment

Lord Denning said the customer ‘pays his money and gets a ticket. He cannot refuse it.
He cannot get his money back. He may protest to the machine, even swear at it. But it
will remain unmoved. He is committed beyond recall ... The contract was concluded at
that time’. The customer is bound by the terms of the contract ‘as long as they are
sufficiently bought to his notice before-hand, but not otherwise’. He repeated his words
from Spurling v Bradshaw: ‘Some clauses ... need to be printed in red ink with a red

hand pointing to them before the notice could be held to be sufficient’.”™’

It is clear from the summary of Thornton v Shoe Lane Parking Ltd that deeply
understanding the subject of the law is crucial for the correct law to be applied. In case
law, two dimensions of the subject of the law are examined. The first dimension of
subject is the party in question i.e. the mental capacity of the party, what does the party
itself claim, what does the other party claim and what can be deduced from a party’s
actions that reveal their intentions (e.g. the defendant, who owned the car park, intended
to rely on the exclusion cause to avoid paying any damages to the claimant). The
second dimension of subject is the facts of the case i.e. what events occurred between
the two parties in question, what notions or objects are we dealing with (such as the
contract being concluded at the machine from which the ticket was bought and the way
that the ticket was written), whether we need experts to understand these facts, in what
context these facts took place and how they connect to the appropriate legal issue. In
case law, therefore, the subject is understood in two ways: one is the party or person
itself (person-orientated subject) and the second, is the facts of the case (fact-orientated
subject) — the latter akin to the subject-matter of the law. Both are relevant in the
determination of the legal judgement since they clarify what happened, why and what
legal implications should occur for the party in question. The distinction between person
and fact constitutes case law’s theoretical methodology in analysing a subject in all of its

social, contextual and moral complexities. According to Eisenberg, such a distinction

'7 Chris Turner, Key Cases: Contract Law (Abingdon: Hodder Education, 2011), 53.
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would fall under the third component of common law legal reasoning called ‘social

propositions’ which are,

“...moral norms, policies, and empirical propositions (i.e., propositions that describe the
way in which the world works, such as statements concerning individual behaviour and
institutional design; statements that describe aspects of the present world, such as trade
usages; or statements that describe historical events, such as how a trade usage

developed)™®

Social propositions are wide-ranging and constitute the reasons for legal rules as
opposed to legal rules themselves — the latter found in sources of law. Case law refers to
social propositions in identifying the subject of the law as shown in Thornton v Shoe
Lane Parking Ltd and over time, develops legal principles to arrive at a deeper
understanding of human experiences and conflicts. It is this methodological process that
is relevant in Sh1'T legal theory as offering a mechanism for legal rules relating to the
subject of the law. Whilst the normative practice (sunna) itself constitutes historical case
law giving us a comparative model from which modern Shi'T case law can be
constructed, this requires an alternative enquiry rooted in historical investigation of the
sunna as well as the inferential reason (istidlal) used within books of jurisprudence which
is not the purpose of this chapter. The focus here is the process prior to this, or lack of
process, in Shi'T legal theory in understanding the subject of the law in our living
reality.™®

-

The Subject of the Law in Shi'T legal theory

In Sh1'T legal theory, a similar comparison can be made about the relationship between

the subject and the law. According to Sadr, the subject of the ruling (mawdu’ al-hukm)

¥ Melvin A. Eisenberg, ‘The Principles of Legal Reasoning in the Common Law’ in Douglas E. Edlin (ed.),
Common Law Theory (Cambridge: Cambridge University Press, 2007), 81 — 102 at 82. The four components of
common law reasoning are: (1) courts should make law concerning private conduct in areas where the
legislature has not acted, (2) the principles of legal reasoning turn on the interplay between doctrinal
propositions and social propositions, (3) legal rules can be justified only by social propositions, (4) consistency
in the common law depends on social propositions. Ibid, 81.

'* Mallat has a similar observation: “figh is case-law and its products are, to a variable extent, the result of the
jurist's intellectual construct. With English common law it shares the inductive method by adducing a number of
examples out of which some more general principles can be drawn. It does not posit, as in the continental
European system of civil law (or Roman law in its late codified form), an overall principle or set of principles
from which application derives. But figh is different from both in that it is eminently casuistic, and the cases it
discusses are not necessarily based on precedents in real life.” Mallat: Introduction to Middle Eastern Law, 47.
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means all the factors upon which the actualisation of the ruling rests on. For example,
when God states, “...and pilgrimage to the House is a duty upon human beings for the
sake of Allah for one who is capable to journey to it...*, the obligation of hajj is
stipulated by God even if there isn't a current legally responsible person who can
perform hajj. This is the stage of the stipulation of the ruling (ja‘l al-hukm) where the
application of the ruling is not a relevant factor. The ruling remains dormant until it can
become actualised. It is here that the subject of the ruling becomes important — any
ruling in the law of God (al-shari‘a) only becomes actualised (fi‘/iyat al-hukm) when there

exists for it a subject.?! But what exactly is a ruling’s subject?

Prima facie, Sadr and Sh1'T jurists in general regard the subject of the ruling to be the
legally responsible person. Firstly, the legally responsible person must exist in order for
the ruling in question to apply to him/her, and secondly, he/she must be in a position to
understand and implement the ruling, which means, at a minimum, that he/she must
possess maturity (buldgh), capability (qudra) and sanity (‘agl). If a legally responsible
person is able to implement the ruling, he/she performs the referent (muta‘alliq) which is
the obligation of the act once the obligation has been directed to him/her. So the act of
pilgrimage (i.e. the referent) exists by virtue of the obligation to perform the pilgrimage.
Here the ruling or law is the obligatory (w4jib) nature of the act and the referent or act to
perform is the pilgrimage (hajj). In sum, the ruling depends on the actualisation of the
subject — the presence of the legally responsible person who is able to implement that

ruling.?

However, when we delve deeper we find that the subject of the ruling is not just the
existence of the legally responsible person and his/her rational and biological
characteristics but anything that helps in contributing to the subject of the ruling. This
broader definition of the subject of the ruling is found firstly, in the distinction between
the ruling and its preliminaries (al-muqaddimat). The preliminaries are those factors
upon which the existence of the obligatory act depends and is divided into two
categories. The first category is preliminaries of the obligation (muqaddimat al-wujab/al-
wujdbiyya) that constitute those preliminaries that are necessary to establish the subject

of the obligation such as being mature and sane but also possessing the capability

2 The Qur’an (n.d), 3:97.

?! Muhammad Bagqir al-Sadr, Duriis fi ‘ilm al-usiil - al-Halagat al-ila (Qum: Intisharat dar al-<ilm, 1435), 109 —
112, and al-Sadr, Duris fi ‘ilm al-usil - al-Halagat al-thaniya (Qum: Majma’ al-fikr al-islami, 1412), 29-30.

22 Ibid. and Muhammad Rida al-Muzaffar., Usil al-figh (Qum: Isma‘Tliyyan, 1431), 1:80-81.
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(istita‘a) of performing an action, like acquiring financial means in the case of hajj. The
second category is preliminaries of the obligatory (mugaddimat al-wajib/al-wujadiyyah)
upon which the existence of the referent depends, such as ablution in the case of
prayer. The former category, which is important for my discussion, is concerned with
completing the subject of the ruling but this time, it expands the factors for this
completion in relation to the legally responsible person, For example, whilst the legally
responsible person is the subject of the ruling in the obligation to perform hajj, he/she
must have the financial means and transportation to travel to hajj. Financial means and
transportation, therefore, are considered as related issues to the legally responsible
person and so by extension, the subject of the ruling is not only the legally responsible
person but also other relevant factors that enable the legally responsible person to
perform hajj.* Here we see a shift from factors that are closely related to the personal
being of the legally responsible person, such as being mature and sane, to actions
and/or preparatory factors related to the legally responsible person which are more to do
with possession or usage of a thing rather than innate human characteristics. This gives
us our first glimpse of the subject of the ruling being broadened to non-person factors
akin to the methodological distinction in case law between person-orientated and fact-

orientated subject.”*

Secondly, the broadening of factors in relation to the subject is found in the distinction
between action-orientating ruling (al-hukm al-tak/ifi) and declaratory ruling (al-hukm al-
wad 7). After stating that the purpose of religious rulings (al-ahkam al-shar'iyya), which
emanate from God, is to order and direct the life of human beings, al-Sadr divides
religious rulings into two categories — action-orientating rulings and declaratory rulings.
Action-orientating rulings (al-ahkam al-taklifi) guide human beings’ actions directly, are
injunctive in nature and divided into the following sub-categories: obligatory (wajib),
prohibited (haram), recommended (mustahab) and reprehensible (makrah); there are
many examples of these such as the prohibition of drinking wine and the obligation of

prayer, which direct the legally responsible person to obey God.*®

2 A ruling that requires external conditions like financial means to be satisfied before the ruling is actualised is
known as ‘conditional ruling’ (al-zukm al- mashriit) - Sadr: al-Halaqat al-thaniya, 201-2. See also Muzaffar.,
Usil al-figh, 1:80 and 235.

** Sadr, al-Halagat al-ila, 113 — 5 and Muzaffar, Uil al-figh, 1:234-235. Interestingly, the factor of capability
for pilgrimage is defined broadly in current rulings in Shi‘T figh and includes person and non-person-orientated
factors ranging from sufficient time to travel to Makkah, safe passage of travel and appropriate transportation, to
possession of food, sound health and financial means. See for example: ‘Alf al-Husseini al-Sistani, al-Figh lil-
Mughtarabin, ‘Ma ‘na al-istiza ‘a’, http://www.sistani.org/arabic/book/17/956/ (accessed 31% December 2015).

2> Sadr, al-Halagat al-thaniya, 23.

10


http://www.sistani.org/arabic/book/17/956/

Declaratory rulings however, do not guide human beings’ actions directly; rather these
laws concern themselves with a cause (sabab), condition (sharf) or prevention (mani‘) of
a taklifi law in order facilitate its operation. This means that a declaratory ruling posits a
specific condition which indirectly affects human conduct and the origination of the
subject of the ruling.? Action-orientating rulings and declaratory rulings have a strong
relationship with each other - for example, marriage is a declaratory ruling alongside
which the obligation of the husband to financial maintain his wife (al-nafaga) is imposed
on the husband once the act of marriage materialises®’; stealing is a cause for cutting
the hand in accordance with the verse, “as for the male and female thief, cut off their
hands as a retribution for what they acquired — an exemplary punishment from Allah.
And Allah is All-Mighty, All-Wise.””® And, capability is a condition for the obligation of

pilgrimage as per the verse, “...and pilgrimage to the House is a duty upon human

beings for the sake of Allah for one who is capable to journey to it.”

Here, stealing and capability constitute particular circumstances in their own right which
act as a cause and condition respectively for the materialisation of action-orientating
rulings. If a person has stolen and one can identify that this actually constitutes stealing,
then the law of cutting hands comes into force. Similarly, if one becomes capable
through financial means of being able to perform hajj, then hajj becomes obligatory upon
him/her. Therefore, declaratory rulings significantly broaden the concept of non-person
factors in relation to the subject because we must first identify the action of the legally
responsible person or circumstances surrounding the legally responsible person before
a ruling can be issued. These non-person factors are wide-ranging, and like social
propositions in case law methodology, may include various social circumstances which
the legally responsible person involves himself/herself in but need to be defined first to
see how they affect a potential law. There may also be some causes and circumstances
that are categorised under declaratory rulings but are not within the capacity of the
legally responsible person or even society. For example, whilst a certain act or event
that is affected by an action-orientating ruling may be within the ability of the subject

such as not to steal, others may not be, such as the rising of the sun, which becomes a

?® Sadr, al-Halaqgat al-thalitha (Qum: Majma’ al-fikr al-islami, 1432), 38.
%" Sadr, al-Halagat al-thaniya, 23.
*® The Qur’an: 5:38.
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legal cause for the morning prayer but the subject cannot bring it about; the legally

responsible person is not in control of when the sun rises.?

What is also important is that a circumstance, cause or prevention like stealing or
capability are not defined (unless there is a clear evidence stemming from the Quran
and Sunna); they are specific circumstances that directly affect the actualisation of the
subject but we ourselves must identify them. Only after identification and completion of
the subject can a ruling materialise. Sadr explains this process by arguing that in the
ruling of the prohibition of wine, the first step is to establish the subject-matter of the
ruling, known as al-qat‘ al-mawdd T (certainty relating to the subject). In the first instance,
we must be certain that the thing in question is actually wine (maqta‘ al-khamr) and then
we must be certain of the ruling of prohibition in relation to wine (maqfa’ al-hurma).
Taking these two elements together, certainty of the subject-matter (wine) and certainty
of the ruling (prohibition), gives rise to methodological certainty (al-qat* al-farigi) from
which the ruling materialises for the legally responsible person.*® Here, Sadr does not
just talk about the legally responsible person as the subject of the ruling but the object
which he/she is apprehending or in case law, the subject-matter of the dispute. This is
another type of extension of the subject of the ruling to non-person factors and again,
these factors are directly related to the legally responsible person’s actions. Sadr’s
method of argumentation positions the subject-matter as the basis of the ruling and
therefore, in new cases of social interactions (mu‘amalat) which are not covered by the
Qur'an and Sunna, the question remains as to how we understand what a particular
subject-matter is before we consider the issuance of a particular ruling for it as well as

the way in which it relates to other subject-matters.*

It is interesting that non-person factors in relation to the subject, whilst more prominent
under the category of declaratory rulings are also mentioned under the category of
preliminaries of the obligation where for instance capability is both a declaratory ruling as
well as a necessary preliminary in actualising the subject, the legally responsible person.

There are also particular circumstances that the legally responsible person may be

?® For further discussion on the various subject-related qualifications externally imposed upon rulings and the
way that they impact the responsibility of the mukallaf to bring them about, see: Sadr, al-Halaqat al-thaniya,
205-212.

% Ibid., 42-43. The distinction between al-ga* al-farigi and al-ga; “ al-mawdii’T was made significantly prior to
Sadr by Shaykh al-Ansari in his Faraid al-usil. See: Murtada b. Muhammad Amin al-Ansari, Faraid al-usil
Qum: Matba at al-dini, 1392), 1:4-7.

*! For the various categories of how a subject relates to another subject, see: Sadr, al-Halagat al-thaniya, 217-
19.
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involved in or things such as a contract or piece of technology which he/she may use but
these are not given any formal expression in themselves apart from how they affect
action-orientating rulings. The problem that emerges is that clearer distinctions need to
be made between the following aspects: the existence of the legally responsible person,
factors relating to his personal being that complete him/her as the subject of the ruling,
contexts which act as circumstances, causes or preventions for the actualisation of the
subject, and existing or new subject-matters that need to be defined before a ruling can

be issued.

At the very least, we can make a basic categorisation about the subject of the ruling in
Sh1'T legal theory akin to case law. The first is person-orientated i.e. the existence of the
legally responsible person and his/her maturity, capability and sanity in order to
implement the ruling. The other is fact-orientated, such as the legally responsible person
having the necessary financial resources to perform pilgrimage. Having financial
resources and what they constitute are matter of fact, which in case law would constitute
the facts of the case. If the resources exist and the legally responsible person is mature,
capable and sane, the obligation of hajj is actualised for him/her. Therefore using the
methodological distinction of person-orientated subject and fact-orientated subject, a
comparison can take place between case law and legally responsible person with regard

to the subject of the ruling (henceforth referred to as ‘the subject of the law’).

A Lacunain Shi‘TLegal Theory: Understanding the Subject of the Law

The aforementioned comparison between case law methodology and Shi'T legal theory
shows that understanding the subject is crucial for the actualisation of the law and its
correct application. If so, why should case law be relevant as a methodological tool in
Sh1'T legal theory? This question stems from observing a key lacuna that exists in the

way in which Sh1'T legal theory deals with the subject of the law.

The lacuna concerns the recognition of both existing and new subjects before the law

and the way in which our understanding of them has changed over time. “A lacuna is a

n32

‘missing rule’, a rule which is expected but not found in the law”** but it has been argued

32 Carlo Focarelli, International Law as Social Construct: The Struggle for Global Justice (Oxford: Oxford
University Press, 2012), 257.
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that the meaning of lacuna is anything but clear.®* Hence, a lacuna can be interpreted in
several ways, from a missing piece of legislation for a particular case or a legal principle,
norm and/or mechanism that results in a deficiency in the derivation and operation of
law. My focus is on the latter - what mechanism exists in Sh1'T legal theory to recognise
the subject of the law — both in a person-orientated and fact-orientated sense? For
example, the rapid growth of internet technology has created the concept of virtual
persons and new social tools by which people communicate with each other. These
tools have changed our traditional forms of communication which puts pressure on the
way in which ShT'T jurisprudence defines the legally responsible person and his/her
relationships. Today we must ask, is the virtual person the same as a real person in
terms of the subject of the law? What criteria do we use to weigh psychological,
biological, moral and rational faculties of the legally responsible person (including his/her
existential issues) in the derivation of the law? When does a new subject-matter become
a circumstance, cause or prevention for action-orientating rulings? The point of these
questions is to illustrate that there is no mechanism which exists in Shi'Tlegal theory that
pays attention to the subject of the law and its related circumstances. The subject is
either assumed to be something which can be defined by the Quran and Sunna, or if
not, then it can be understood easily. Failing both of the above, we should rely on the
custom (‘urf) of society, the understanding of one jurist or even the legally responsible
person in order to define it. In short, it is not the responsibility of Shi'T legal theory to

understand the subject of the law.

Investigating why historically there has been a lacuna in identifying the subject of the law
in Sh1'T legal theory is important but falls outside the purpose this paper. However, the
current theoretical source of this lacuna can be understood through Sadr's
aforementioned categorisation of the subject being an ‘external proposition’ (al-qadiyya
al-kharijiyya) despite it being crucial for the understanding and materialisation of God’s
law. It is so crucial that Sadr investigates various types of subjects that affect the legally
responsible person’s duty in bringing about God'’s law, their conditions and time frame.
These of course result in the standard categorisation of obligations (wujdbat) in Shi'T
legal theory such as timed and untimed obligations, defined and undefined obligations

etc.>* Despite the important distinctions that Sadr makes about the subject of the law,

33 Hans Kelsen, General Theory of Law and State [1945] (New Brunswick and London: Transaction Publishers,
2007) 131 -2.

** For a summary of these obligations, see:, ‘Abd al-Hadi al-Fadli, Mabadr usil al-figh (Qum: Matbi'at al-dini,
1376), 10-13 and Muzaffar., Usil al-figh, 1:255.
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they are geared towards understanding action-orientating rulings — not the subject of the
law i.e. not how to methodologically establish the quantitative and qualitative nature of
conditions for an obligation that exist in reality. The subject of the law may be an
external proposition but still requires a conceptual methodology to understand its

complete nature. *

Similarly, in Muzaffar’'s categorisation of maturity, capability, intellect and knowledge
(ilm) as general conditions (al-shara’it al-'amma) for the discharge of an obligation, he
explicitly states that knowledge does not constitute a condition within the obligation itself
(unlike financial capability which is a specific condition for pilgrimage to materialise).
Rather the possession of knowledge is generally applicable for responsibility (fak/if) and
falls under the category of the discussion of authority (mabahith al-hujja) i.e. its value in
verifying the authoritativeness of evidences for the derivation of God’s rulings. Based on
this categorisation of knowledge in Sh1'T legal theory, knowledge has methodological
value in the realm of epistemology, specifically in the correlation (muldzima) between
rational and revelatory rulings but not between the subject and the law. The lack of
methodological attention given to internal and external conditions that form part of the
subject of law is seen in Muzaffar's belief that the source of dispute and discussion lies
more with the preliminaries of the obligatory, not the preliminaries of the obligation. Both
Sadr and Muzaffar, therefore, focus on the nature of primary real law (al-wagi‘ al-

awwali), not secondary real law (al-waqi al-thanawi).*®

The lack of theoretical focus on the subject of the law has further repercussions on the
way that jurists distinguish between the legal opinion (al-fatwa) and legal judgement (al-

gada’). For example, Abl al-Qasim al-Masawr al-Kha't (d. 1992) argues,

“...a legal opinion is an expression about stating the ruling of God in relation to legal
cases (gadaya) whereby the ruling presupposes the existence of the subject without
regard to its external, actual existence and non-existence - just like the affirmation of
pilgrimage on the one who is capable and prayer on the one who is mature. Therefore, it
[the legal opinion] concerns a ruling of a conditional case which does not look at
verifying the condition [in question] nor distinguishing between declaratory and action-

orientating laws of God. As for the legal judgement, it is an expression about stating the

% See: Sadr, al-Halaqat al-thaniya, 29, 129-30, 203-219.
*® See: Muzaffar, Uil al-figh, 1:81, 225, 235 & 254.

15



ruling of an external and individual case or as it is said, the application of a ruling [of
God] on an external subject — for example, this is an endowment (waqgf) or that is a

mosque (masjid).”*’

In both the legal opinion and legal judgement, the subject of the law is looked at as a
simple, external entity only requiring a kind of empirical verification. When a jurist issues
a legal opinion, his claim is that he does not need to examine a case of capability for hajj
or maturity for prayer; it is up to the legally responsible person to verify the condition
himself/herself in order for the legal opinion to be applicable to him/her. Specifically, the
jurist presupposes the existence of the subject of the law since his focus is on God’s
rulings — he does not intend to be an expert on human capability or maturity. However,
there are, arguably, two problems with this approach. The first is that the jurist already
possesses some personal, innate and/or experiential understanding of the subject of the
law for him to make sense of God’s rulings. His own understanding of the subject
naturally affects his derivation of laws yet this is without any principled mechanism. The
second is that he must clarify what God means by capability when his followers ask him
for clarification. It is at this point that the jurist enters the domain of the subject of the law
and attempts to define it himself by looking at a variety of sources such as custom,
experts, personal experiences and relevant theories. The reality is that the jurist does
not merely presuppose the existence of the subject of the law — he has already referred
to external cases and operates on a working understanding of the subject, but we do not
know how he has conceptually arrived at that understanding. The legal judgement, in
contrast, is less problematic since it is more concerned with verifying a particular
subject-matter (such as whether a building is a mosque or not) after the conceptual
processes behind the legal opinion have been arrived at. It is then reasonable to bring in
a range of experts to determine whether we are identifying a particular building as a
mosque. There is still the issue of understanding the subject of the law but it is at the
level of application. The core issue in distinguishing the legal opinion from the legal
judgement is not about whether or not the jurist verifies the subject of the law but rather

the degree and nature of his verification.

Therefore, the expectation is not that all jurists should become experts in every scientific

discipline, but rather, that they must have a consistent methodology to understand a

37 <Ala al-Din Bahr al-‘Ulam., Kitab al-Qada’ — Tagriran li-abhathi Ayatullah al-‘Udhama al-Sayyid Abi al-
Qasim al-Miisawi al-Khii . 6" Edition (Qum: Mu’assasat al-Rafid lil- Matba ‘at, 2010), 15-16.

16



subject — whether that subject is a person, his/her personal characteristics, relevant
circumstances and related subject-matters. Even experts disagree amongst themselves
as to how to define a particular technology, person or custom. Relying on custom is a
very general, subjective and unclear standpoint especially when applying rulings to new,
complex subjects.

My submission is that it is necessary to add a tool that provides a systematic mechanism
by which both new and existing subjects in all their dimensions can be understood in
Shi'T legal theory. Case law could offer a deeper method in Sh1'T legal theory that helps
distinguish between person-orientated and fact-orientated subjects, their moral, social,
psychological and contextual factors, and how the genesis of new subjects in society
affect the way we think about the purpose and parameter of our existing jurisprudential
laws. If it is accepted that case law could be a valuable tool to help us understand the

subject of the law then how can it be incorporated in Shi'T legal theory?

Can the Evidentiary Scope of ShiT legal theory be Extended in order to

Incorporate Case Law?

In order to answer the aforementioned question, particular attention must be paid to how
jurists define the subject-matter of Sh1'T legal theory. Sadr problematises this issue

arguing:

“The previous scholars from amongst them mention that its [Sh1'T legal theory] subject-
matter is: ‘the four sources (The Book [al-kitab], Normative Practice [al-sunna],
Consensus [jma‘], Intellect [al-‘aql]).” But the objection to that is that the [term] ‘four
sources’ is not a comprehensive heading for its subject-matter's [Shi'T legal theory]
issues. For example, the issue of the prerequisites of the ruling’s subject when it is said:
does the ruling of the obligation of a thing necessitate the prohibition of its opposite by
priority?; the issues of the authority of speculative evidences, which are many, such as
the authority of an external issue from the four evidences like popular opinion (shuhra)

and solitary report (khabar al-wahid); and issues to do with procedural principles...*

His statement shows that previously there was a debate amongst Sh1'T jurists as to what

constituted the subject-matter of Shi'T legal theory and some restricted it to the Qur'an,

% Sadr, al-Halagat al-thaniya, 19.
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Sunna, consensus and intellect. Sadr, however, objects to this, arguing that these four
sources cannot cover all types of issues within Sh1'T legal theory such as the authority of
speculative evidences (al-adillat al-amara) and procedural principles (al-usdl al-

‘amaliyya).*
Sadr concludes his argument by stating that Shi'T legal theory,

“...does not need to be restricted to the four evidences. Indeed the subject-matter of the
science of the principles [of jurisprudence] is everything that is anticipated to be an
evidence and common element in the procedure of derivation of the religious law and

the argumentation for it.”*°

His conclusion is important; it shows his belief in the capacity of Shi'T legal theory to
adapt to new jurisprudential questions because anything that is anticipated to be an
evidence and common element in the procedure of the derivation of religious law can be
considered as part of the subject-matter of Shi‘T legal theory.* It is for this reason that
Sadr defines Shi'T legal theory as, “the science of common elements in the procedure of

42 and a common element is the “commonness of the usefulness of a

derivation
component in entering the derivation of a ruling in any instance amongst the instances
which the jurist encounters...like the imperative verbal form being apparent in
obligation.”*® This means that a common element cannot be a specific component that
has a self-contained subject-matter; rather it is a general principle that can be applied to
specific issues. The example he gives is the apparentness of the imperative verbal form
from which the meaning of obligation can be deduced, and so several obligations can be

derived from the imperative verbal form such as the obligation of prayer and fasting.

Sadr’'s aforementioned comments give a firm foundation to begin discussion on
incorporating a new common element, the methodology of case law in recognising the

subject of the law in a person-orientated and fact-orientated manner. At least in theory,

% al-dalil al-amara means an evidential indication that only results in a speculative ruling (as opposed to a
certain or definitive ruling). A procedural principle (al-asl al-‘amali) outlines the practical standpoint in a
performing a duty in the absence of shar 7 evidence.

“* Ibid., 20.

1 Muzaffar argues on similar grounds: Usil al-figh, 1:10-11.

42 Sadr, al-Halagat al-thaniya, 18; al-Halagat al-thalitha, 30. These common elements constitute the ‘logic’
(mantiq) i.e. the theoretical framework of ‘i/m al-figh: Sadr, al-Halagat al-ala, 23 and al-Halagat al-thaniya,
21.

*% Sadr, al-Halagat al-thaniya, 18.
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contemporary jurists emphasise the need to broaden the subject-matter of Shi'T legal
theory rather than restricting it to the four sources. The next issue that we must ask, in
line with Sadr's own method of argumentation, is: how can case law methodology be a

common element in Sh1'T legal theory?

The Practice of Rational People as an Entry Point for Intellectual Tools

What is emphasised within Sh1'T legal theory is looking at the practice of rational people
to help us understand new subjects, laws and behaviours of people. Mahmoud al-
HashimT Shahradr, in explicating the thought of Sadr, emphasises the broadness of the
practice of rational people as a speculative evidence in Shi'T legal theory. He states,

“The reality is that the argumentation of the practice of rational people is not restricted to
the particularities of jurisprudential issues or the chapter of speculative evidences.
Rather, it is more general than that in jurisprudence — specifically in the chapters on

social interactions, for example, in which laws stemming from rational people exist.”**

Here, Shahradt argues that the practice of rational people is a source that is general in
character, giving us different laws stemming from rational people. However, what is
practice of rational people and what implications does it have in helping us recognise the
subject of the law? Sadr defines practice of rational people as the practices,
conventions, customs and thoughts of rational people, and locates it within the category
of non-verbal religious evidence which is evidence that stems from an Infallible
(ma‘sam) i.e. Prophet Muhammad or one of the Twelve Imams for a legal ruling but
does not belong to the domain of speech. This means that the performance of an action
by an Infallible without any verbal expression indicates its permissibility (if it is an act of
worship then it is regarded as recommended) and the omission of it means that it is not
obligatory. Verbal religious evidence, however, is a statement (gawl) from the Infallible
which includes abundant transmission of a report (tawatur), consensus and popular
opinion, practice of the committed believers at the time of the Infallible (sirat al-
mutasharri‘a), and the trustworthy solitary report (al-khabar al-wahid al-thiga). The link

between all of these evidences is that they have the ability to yield verbal evidence from

* Mahmoud Hashimi Shahriidi, Buhiith fi ilm al-usil, 7 vols. (Al-Majma al-ilmi li al-Shahid al-Sadr, 1405),
2:233.
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the Infallible. If they do not yield verbal evidence, then the sources in question cannot,
prima facie, be relied upon to produce a binding law upon us.*

The practice of rational people does not belong to the category of verbal religious
evidence since its subject-matter is the practice of rational human beings. Here, the
Qur’'an or statement of an Infallible do not play a role in the formation of human beings’
habits — habits such as the acceptance of the authority of apparent meaning (hujjiyat al-
zawahir), a trustworthy solitary report and possession as a proof of ownership of
resources available for public use (al-mubahat al-awwaliyya).*® All of these practices
stem from human beings’ own thoughts, and so prima facie, they do not yield any
religious evidence we can rely on.*’ This is opposite to the practice of the committed
believers at the time of the Infallible which is used as a means to discover verbal
religious evidence since the practice of committed believers at the time of the Infallible
may result from a verbal instruction from them which they implemented and practiced.
We are therefore tracing the effect (practice of the committed believers) to its cause

(verbal instruction of the Infallible).*®

The practice of rational people, however, does not point to a particular verbal instruction
from the Infallible. Where it carries legal probative force is if the rational practice in
guestion is supported by a tacit endorsement (taqrir) of the Infallible and we discover this
endorsement, and ultimately the approval or signature of the Divine Legislator (al-shari‘)
with certainty. So if the practice of relying upon the apparent meaning of a statement
was done in the presence of an Infallible, and he did not say anything to the contrary,
this silence signifies his tacit approval of the practice.” If the Infallible believed that
practice to be incorrect, he would have disapproved of it. Had he not done so, he would

be violating his own position as a representative of God with the duty to be just and

** Sadr, al-Halagat al-ila, 92 — 99; Shahridi, Buhith, 2:234.

*® Sadr: al-Halagat al-i/a, 99.

*” Muzaffar similarly defines the practice of the rational people as: “what is intended from ‘the sira’ — just as it is
clear - is the continuous habits of human beings and their practical conventions in performing a thing or leaving
a thing.” Muzaffar: Usal al-figh, 2:139.

*® Shahradi argues that sirar al-mutasharri‘a is like a proof originating from an effect (al-burhan al-inni)
because in order to validate the authority of the sira, we discover its cause (the verbal evidence of the ma ‘siim)
through the effects of the verbal evidence, which is the practice of the committed believers at the time of the
ma ‘sum. Therefore, the effects take precedence before their cause. In contrast, the practice of rational people is
like a proof originating from a cause (al-burhan al-limmi) because in order to validate the authority of the sira,
we discover the cause first (the practice of rational people) and then substantiate the effects of that cause (the
existence of the tacit endorsement by the ma ‘sizm). Shahrudi, Buhith, 2:242.

* Sadr, al-Halagat al-thaniya, 137-8; Sadr, al-Halagat al-thalitha, 367-9.
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disseminate the correct teachings of God. Non-prevention therefore indicates approval
and acceptability of a particular practice.>

The practice of rational people is an important evidence for jurists because from human
practices, we can discern new intellectual tools, subjects and habits that help us in our
understanding of religious texts. The question that arises, however, is: to what extent
can we use these practices in interpreting the Quran and Sunna? Are all laws and
thoughts of rational people permissible in religious interpretation? If a new subject arises
before the law that is not dealt with by religious texts, how do we correctly understand it
in order to derive a law for it? It is here that the introduction of a new common element,
like case law methodology, becomes significant since we are dealing with a common
element that is the creation of rational people. Therefore, we must assess the religious

textual boundaries in admitting case law in Shi'T legal theory.

The Evidential Boundaries of the Practice of Rational People in Creating Laws and

Modifying Subjects

Before discussing the practice of rational people as an entry point for case law, it may be
possible to show that case law methodology was a method used either by an Infallible
(constituting his action i.e fi'l) or practiced by religious believers existing in the Infallible’s
time which was verbally approved by the Infallible himself. If it can be proven that case
law or a form of it like arbitration was actually practised by the Infallible himself or failing
that, verbally indicated by the Infallible, then this would constitute stronger religious
evidence for including not only case law as a common element in Shi'T legal theory but a
substantive source of law as well, which has implications for the creation of law, not just
its modification.®® As far as looking at case law through the lens of the practice of

rational people is concerned, case law is another rational method by which people

*% Similar reasoning is given by Muzaffar, “The convention of rational people is not possible as an evidence
except when it is discovered in the manner of certainty that the Holy Legislator is in agreement with it and His
signature is in the way of the rational people because certainty decides on the authority of every proof”, 2:140.
Indeed, opinions in Shi‘T jurisprudence reflect a consensus on the subordinate nature of the practice of rational
people. For example, the contemporary Iranian Shi‘T jurist, Muhammad Ibrahim Jannati states, “from the
opinion of the Imamiyya, an independent evidence for the validation and authority of human custom itself does
not exist. Therefore, it cannot be any kind of independent evidence in front of the Book, Normative Practice,
Consensus and Intellect. Rather its validation and authority rely upon the discovery of the signature of the
Divine Legislator, which is a presumption entering in Normative Practice.” Muhammad Ibrahim Jannati,
Manabi-e-ijtihad az didga-e-mazahib-e-islamt (Tehran: Intishirat-e-Kayhan, 1370), 408.

> See Khii'T’s analysis of the way in which the Imams dealt with cases of property, contract and inheritance:
Bahr al-‘Ulam., Kitab al-Qada, 165-251.
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resolve disputes, pay close attention to subjects before the law and has no apparent
rejection by the Quran or Sunna.>? Just as a common element must be general in
character helping a jurist to derive laws (like the trustworthy solitary report or the
authority of apparent meaning), case law methodology of distinguishing between a
person-orientated and fact-orientated subject could be another common element that
provides a mechanism to recognise the subject of the law. We must, however, assess its

evidentiary scope in Sh1'Tlegal theory.

The scope of case law can be determined first by the scope of the practice of rational
people in Sadr’s legal thought. Shahrtdr argues that the practice of rational people is an
evidential tool which helps us review the subject of the religious law but does not have a
role to play in the creation of religious law which is reserved for the Quran and
Normative Practice, i.e. the practice of rational people cannot act as legislature but only

as a modification for legislature. He states,

“The practice of rational people is that which reviews the subject of the religious ruling,
does not legislate the ruling and only substantiates the ruling with the requirement of un-

restrictedness (it/aq) of its evidence from the Book, Sunna or other than them.”*

The practice of rational people therefore, has an intriguing and important position in
modifying the subject of the law from the perspective of unrestricted evidence from the
Qur'an, Sunna or other than them.* It is a reviewer of the subject of the law, but in what
way? Shahradr gives the following example of the husband’s obligation to financially

maintain his wife (al-nafaga):

“Therefore, when the practice of rational people is required and known, regarding the
financial maintenance of the wife in the current time-period - for example, in a manner
that is more complete and perfect than what was known in relation to it [the husband’s
obligation to financially maintain his wife] in previous years...as a result of differences in

social, economic and intellectual circumstances, then the correctness of the model of

> Khii'1 argues that making a judgement on cases and disputes is both rationally and religiously obligatory and
is not restricted to Islam —rather it can be found in other religions and countries as well. Ibid., 14, 16-17.

** Shahrudt, Buhiith, 2:234.

>* This means unspecified shar 7 evidence where the subject of the law is stipulated generally through
unrestricted (iflag) words in the Qur’an and Sunna. For example in the statement, ‘respect the neighbour’,
‘neighbour’ is left unqualified and has an unrestricted meaning indicating that one should respect all neighbours.
Sadr, al-Halagat al-ila, 82.
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how the husband financially maintains his wife broadens with what is [now] known in
comparison to that [model] which was prior. This [current] level is necessary for it [the
husband’s obligation to financially maintain his wife] and the levels that were previously
sufficient are [now] not sufficient. And this is according to the reality of the practice of
rational people entering in the formation of the subject of the religious ruling, expanding

or restricting it.”*

Here, Shahradrt argues that the custom of rational people is a general and permissible
evidence for us, to examine how people understand a particular subject like the
husband’s obligation to financially maintain his wife. If we want to investigate an existing
or new subject before the law then we must turn to the custom of rational people
because from there we may obtain information about what the subject is in order to
stipulate appropriate rules for it. Specifically, a case like the husband financially
maintaining his wife can be looked at as a changing fact-orientated subject that is
modified through rational custom over the passage of time. Different social
circumstances will necessarily affect the way that people understand how husbands
would financially maintain their wives is in our current century in comparison to previous
ones. Whilst the law of the husband providing financial maintenance for his wife remains,
what constitutes financial maintenance may change over time owing to new social and
economic factors. This being the case, jurists are permitted to expand or restrict the
scope of the fact-orientated subject before the law with due consideration of what
people’s capability and expectation of financially maintaining wives are in the present
day. Whilst this changing custom is always weighed against textual religious evidence,
jurists have no choice but to take the new understanding of a subject into consideration
(which could also be based on non-textual evidence, known as dalil al-lubbi) in the

derivation of law since this is a social reality which any system of law must address.*

Furthermore, it appears from Shahridr's arguments that the practice of rational people
can certainly modify the quantitative nature of the subject or specifically, subject-matter.
Quantitative features are regarded to be measurable like material and economic factors,
time or place. However, it appears unclear to what extent the qualitative nature of the
subject of a law can be modified. These are features regarded to be somewhat

unmeasurable like personal, moral and ethical features of a subject. For example, since

55 H

Op. Cit.
>® For discussion on the nature of sirat al- ‘ugala’ as being a non-textual specifier for the subject of the law, see
Shahrudi, Buhith, 2:235 and Muzaffar: Usal al-figh, 1:133-36.
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2008 in the United Kingdom, the British economy has seen a downward turn resulting in
high unemployment and economic instability. This has forced couples to reassess the
way in which they provide for each other meaning that at times both partners are
required to work, or if the husband cannot find a job, the wife has to work. This role
reversal, of course, is not just due to economic factors but various socio-political
movements like feminism. The reality is that now wives do provide for their husbands
which results in the formation of a new rational custom. The effect of this change is not
just quantitative — it affects the moral and social authority of wives over husbands in
Islam. In such cases, can we modify the ethical nature of how husbands financially
maintain their wives to the extent that now wives have a moral responsibility to
financially maintain their husbands? If the above involves a violation in the practice of
rational people in creating laws of God, then we only have the option of lowering the
financial threshold for husbands to maintain their wives. Regardless, the point at which
our changing understanding of a subject enters into the creation of the God’s law itself

requires further deliberation.

Therefore, the current scope of case law in Shi'T legal theory is that it cannot create
religious law but could fill the lacuna of providing a tool to review the subject of the law
through the methodology of person-orientated and fact-orientated subject. This is
because in case law textual and non-textual factors are examined from verbal evidence
to the wider social context in which an action occurred and how these factors directly
affect the application of law. The result of including case law methodology in Sh1'T legal
theory would be a greater emphasis placed on understanding our human experience
first before looking at the religious texts, a consistent procedure by which we can
comprehend existing, new and changing subject-matters and possibly a paradigm-
shifting reversal in our process of legal reasoning and categorisation of sources of law
which would now start from a non-verbal standpoint (our experience) rather than a
verbal standpoint (religious scripture) — see figure 1. If such a methodology is

developed, we may go beyond just reviewing the subject of the law.

From Theory to Practice: Broader Implications for Including Case law in Shi'1

Legal Theory

This section is purposefully broad to give an overview of how case law can impact Sh1'1

jurisprudence (figh) national and international law (particularly for Muslims living in the
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West) beyond the issue of methodologically understanding the subject of the law. Its
other components like the role of courts and jurisdiction become important to enable a

transition in Shi'T legal theory from jurisprudence to law.*’

Evaluative Law

The first implication of the incorporation of case law in Sh1'T legal theory is that it has the
ability to introduce what | would like to term as ‘evaluative law’ (al-gandan al-taqyimi). This
is the process by which law assesses its jurisprudential concepts and rules in order to
improve its system of law so that it can serve the needs of society better. Evaluative law
comprises of three components: ‘Resolution Mechanism’ (&liyyat al-qarar), ‘People’s
Voice’ (sawt al-nas) and ‘Jurisprudential Review & Accountability’ (al-tangih al-fighr wa

al-mas dliyya).

Resolution Mechanism

Resolution mechanism aims to replace the simplistic method of solicitation of a legal
opinion (istiftd’) in the system of imitation (tag/id) with a sophisticated Shi'T case law
system. Istiftéd’ is the system by which the follower of a Shi'T jurist (muqgallid) sends
jurisprudential questions to the office of the source of emulation (marja’) and his
representatives (wukal@’). In the West, the system of soliciting a legal opinion is crucial
as it is the only means by which a follower has contact with his/her jurist who usually
resides in Iran or Irag. The lack of communication, language barrier and geography
makes it all the more difficult for a lucid and detailed conversation to take place between
the follower and jurist. If the follower faces a difficult legal dilemma and needs an answer

quickly, this puts further pressure on the system of soliciting a legal opinion.

In order to help solve the above problem, case law could replace the system of soliciting
a legal opinion through the creation of an internal case law system where people’s

guestions and disputes are answered and adjudicated upon by local scholars akin to

>’ The approach of introducing models to bring the workings of Muslim jurisprudence and law closer together
has also been employed by Mashood Baderin. For example, he suggests the doctrine of margin of appreciation
should be adopted by Muslim states to interpret a particular human right in relation to their jurisprudence and
culture. The doctrine holds that a gradual transition should occur in a state to implement human rights so that
conflict between norms is reduced. For Muslim states with different moral and legal norms, this doctrine may be
valuable to create harmony between Muslim jurisprudential norms and international ones — particularly in cases
like apostasy, homosexuality and freedom of expression. See: Baderin, International Human Rights and Islamic
Law, 232-35.
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magistrates.®® A court system could be set up in mosques or Muslim institutions to
resolve people’s problems with due consideration of their local context and create a

system of accessible precedent, ratio decidendi and obiter dicta.
People’s Voice

Resolution mechanism paves the way for ‘people’s voice’ to be created in the derivation
of juristic law. At present, Sh1'T jurisprudence is one-sided; it is the jurist that derives the
law in accordance with his legal reasoning. Whilst his followers contact and alert him to
various problems, ultimately this contact is limited and does not take place in a regular
and interactive arena in which both the jurist and his follower can challenge each other
as to their expectations of jurisprudential laws. A case law system in which local
scholars, for example, in the UK, have direct contact with followers of jurists can
transform Shi1'T jurisprudence from being a passive legal system relying on the
judgement of a jurist to a vibrant system where Sh1'T followers themselves critique Sh1'T
laws in an open arena akin to a court hearing. Case law, therefore, allows a system in
which people’s views about Sh1'T laws can be recorded and considered in the derivation

of law.>
Jurisprudential Review & Accountability

The final aspect of evaluative law is ‘Jurisprudential Review & Accountability.” Presently,
there is no way in which legal opinions (fatawa) can be reviewed to see whether they are
actually resolving people’s problems. It is assumed that a fatwa is issued by a Shi'T jurist
solves his follower’s problem and can be implemented easily. This is a huge assumption
since in a globalised world with different legal systems it is easy for legal opinions to
conflict with other laws. | propose that cases do not just have to be about an individual's
legal issue but on reviewing the positive and negative effects of implementing legal
opinions and any reform which needs to take place. This review process can be
undertaken by skilled legal scholars who already live in that particular region. This is

known as ‘Jurisprudential Review.’ Associated with this is ‘Jurisprudential

*® Principles already exist in Shi'T jurisprudence under the chapter of judgement (kitab al-gada’) to manage
disputes between two parties. See: Baqir al-Irwani, Duriis tamhidiyya fi al-figh al-istidlalr ‘ala al-madhhab al-
Ja fari. 3 vols. (Qum: Mu’assasat al-figh lil-tiba‘a wa al-nashr, 1426), 3:9-50.

*° The notion of ‘people’s voice’ in the operation of figh leading to a devolution of authority from one marja ‘ to
the mugallidin somewhat departs from Sadr’s idea that “the marja ‘ is the supreme representative of the state
and the highest army commander.” Mallat, The Renewal of Islamic Law, 74.
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Accountability’ which is the process of holding scholars accountable through case law
for public misdeeds which adversely affect Sh1'T communities like the mishandling and
misuse of the one-fifth savings tax (khums) — something | have unfortunately seen

myself.®

Together the three components of resolution mechanism, people’s voice and
jurisprudential review & accountability constitute evaluative law since through case law,
the theory and operation of Sh1'T jurisprudence are regularly appraised with a view to
establish procedural and substantive justice in Shi'T communities around the world
creating a kind of rule of law. Moreover, the aforementioned three components may
reflect the division of the executive, legislature and judiciary in providing a checking and
balancing mechanism in Sh1'T jurisprudence where no one legal authority should

possess wielding power over people — see figure. 2.%

Jurisdictional Law

The second implication of the incorporation of case law in Shi'T legal theory is that it has
the capability of introducing what | would like to term as ‘jurisdictional law’ (al-ganan al-
gada’). Jurisdictional law focuses on law as a substantively and procedurally diverse
phenomenon that is generally incapable of being homogenous and universal; law needs
jurisdictions and regional laws in order to solve people’s problems effectively within their
own contexts. The concept of jurisdictional law, however, does not exist in Shi'T
jurisprudence (even though jurists are independent of each other). A jurist assumes his
legal opinions have a universal character and can be followed by all his followers around
the world; but with multifarious legal, moral and social values across different regions in

—_—

a globalised and pluralised world, how is Sh1°'T jurisprudence meant to respond to a Sh1'1

® Motahhari also argues, “The way in which it [khums] is spent depends absolutely on the judgment of the
person who has received the fund. Until now, it has not been customary to keep an exact account, including
receipts and vouchers, of the expenditures. The use of the funds has depended on the marja “’s fear of God, his
piety, his good judgment, and his ability to avoid mistakes, as well as the opportunities available and his ability
to implement projects he deems necessary...The Shi‘a clerics do not need to abide by the wishes of their
governments, but they are forced to act in accordance with the popular style and opinion of the public and
maintain the public’s good will. Most of the corruption that exists among the Shi'a ulama is attributable to this.”
Mortaza Motahhari, “The Fundamental Problem in the Clerical Establishment” in Walbridge, Linda S (ed)., The
Most Learned of the Shi‘a: The Institution of the Marja ‘ Taqlid (Oxford: Oxford University Press, 2001), 161 —
183 at 164.

®'In attempting to create a constitutional system of law for Iran after its revolution of 1979, Sadr also
commented on the division between the executive, legislature and judiciary which could, theoretically, hold the
marja ‘iyya accountable. Practically, however, the marja iyya had supreme authority to override all three tiers.
Mallat, The Renewal of Islamic Law, 71-72.
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followers’ unique problems? In order to answer this question, | would like to introduce
three concepts under the heading of jurisdictional law in Sh1'T legal theory: ‘Internal
Jurisprudential Jurisdiction’ (al-sulfat al-gada’ al-fighr al-dakhili), ‘External Jurisprudential
Jurisdiction’ (al-sultat al-gada’ al-fighr al-khariji) and ‘Sh1'T International Law’ (al-qandn
al-duwalri al-shri).

Internal Jurisprudential Jurisdiction

The term ‘Internal Jurisprudential Jurisdiction’ means the ability of a legal system to
create regional legal boundaries around the world acknowledging that regions face
different problems to each other. This requires different regions to respect the principle
of self-governance so that people’s legal problems are addressed with due focus,
efficiency and outside interference from other regions. The principle of respect for self-
governance allows for the organic development of a legal system in a particular region
but also fosters mutual respect between different regions since each region has its own
legal jurisdiction with its own values, identity and laws. Mutual respect for each other's
jurisdiction may still result in a shared legal identity but the result is the creation of
regional boundaries within law that must be respected by all. In this vein, case law has
the ability to create internal jurisdictions within Shi'T jurisprudence which are localised to
particular Sh1'T communities around the world. Each country where a substantial Shi'1
community resides could create its own set of case law and the goal is that over time
specific laws develop for a particular region leading to its own, workable jurisprudential
system in the future. The eventual goal is to create regional jurisprudence (al-figh al-
iglhimr) so that we can realistically talk of British Shi‘T jurisprudence, American Shi'1

jurisprudence,, Iranian Sh1'T jurisprudence, etc. within Sh1'T legal theory.

External Jurisprudential Jurisdiction

External jurisprudential jurisdiction is the process by which a working relationship is
created between religious minorities who follow their own religious laws and the
governing legal system whose laws are different. This relationship allows for legal
conflicts between religious and secular law to be resolved, greater understanding over
personal and public religious laws to be fostered and a powerful legal voice to be
created for socio-political problems Muslims face such as Islamophobia and terrorism.

Here, the creation of case law in Shi'T communities is not just to resolve their own
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jurisprudential issues but to record problems they face on a national level. Cases
compiled about such problems must try to mirror the judicial reasoning of national cases
so that they are understood by judges who are not experts in Sh1'T jurisprudence. Over
time, this case law could give Muslims greater legal credibility and evidentiary tools in
courts to argue against laws which are discriminatory. Secondly, the creation of external
jurisdiction also expands the scope of jurisprudence to deal with a broader range of legal
issues that are not restricted to the Qur'an, Sunna or even opinions of jurists — they are
influenced by national issues that Sh1'T Muslims face. This diversifies chapters of Shi'1
jurisprudence leading to legal specialisms and division of labour — an issue raised by
Sadr that has not yet materialised in the marja ‘Tyya.®*

The diversification of legal specialisms may be augmented by adding case law to Sh1'T
seminary syllabuses. At present, seminary (hawza) students study core texts from Sh1'1
jurisprudential heritage. Whilst this heritage must be respected, it cannot be considered
as representing jurisprudence per se. Jurisprudence has many schools of thought both
in the East and West and constitutes only one part of law. | propose that if case law from
around the world is translated in requisite languages and added to Sh1'T jurisprudence
syllabuses then students and jurists would gain an appreciation of different laws,
problems, contexts and judicial reasoning beyond their own to solve global Shi'T

problems — see figure. 4.
Shi'T International Law

With the creation of internal and external jurisdictions within Sh1'T jurisprudence through
case law, it may be possible to create Shi'T international law which is a legal system that
represents the laws and values of Sh1'T Muslims around the world. This system
constantly aspires for a shared legal identity amongst Shi'T Muslims that could work to
fulfil their common interests and works towards the protection of their human rights.
Case law is crucial to achieve this aim because if Sh1'T communities around the world

compile cases about their own problems and then discover that some problems are

62 Sadr suggested that the marja‘ appoint a scholarly council composed of: “...one hundred spiritual
intellectuals (muthaqqafin ruhiyyin) and comprises a number of the best ‘ulama of the hauza, a number of the
best 'delegate ‘ulama’ [wukala', i.e. ‘ulama charged with a specific mandate], and a number of the best Islamic
orators (khutaba'), authors and thinkers (mufakkirin). The council must include not less than ten mujtahids. The
marja‘iyya carries out its authority through this council.” Mallat: The Renewal of Islamic Law, 75.

® For Sadr’s attitude towards the traditional zawza curriculum, see: Ibid., 35-44.
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faced by the majority of Shi'a, they could work together to resolve them as well as

create a powerful political and legal voice in the international community.

Therefore, the three mechanisms of ‘Internal Jurisprudential Jurisdiction’, ‘External
Jurisprudential Jurisdiction” and ‘Shi1'T International Law’ could transform Shi'T
jurisprudence into a more adaptable legal system that focuses on particular regions and
problems and ushers in the creation of Sh1'T legal institutions that are not led by one
jurist but by specialist scholars dealing with issues of national and international concern
to Sh1'T Muslims — see figure. 3.

Conclusion

In conclusion, my submission is that case law methodology could fill what | see to be a
lacuna in Sh1'T legal theory — the recognition and delineation of the subject of the law.
The subject forms the basis of any law and case law could provide a sophisticated
mechanism to understand it. The practice of rational people is the entry point for case
law since it is a tool which rational people use that has not been rejected by the Divine
Legislator and case law’s mechanism of distinguishing persons and facts act as a
methodological tool or in the words of Sadr, a common element in the derivation of
God’s law. This common element may have the following implications in Shi'T legal

theory.

Firstly, a chapter devoted to a deeper methodology in understanding the subject of the
law could be created — just as chapters on tools to understand language (lugha) exist in
Sh1'T legal theory books. This reverses the process of jurisprudential reasoning from a
textual to a non-textual basis thereby grounding law in our immediate human reality and
experience. Specifically, it would account for the subject of the law as an evolving entity
capable of impacting the derivation of law. Secondly, Sh1‘T case law focusing on current
dilemmas may be developed thereby helping us understand the subject of the law today
and its various subject-matters. A range of legal principles can be derived from real
cases along with a re-examination of the subject of law in verses of the Quran and
narrations (ahadith). These principles can be applied to virtually all areas of Shi'1
jurisprudence making it a creative, evaluative and evolving legal system that is capable
of adapting to and challenging national and international legal systems. Finally, a greater

investigation into the subject of the law helps us define a metaphysical and mystical
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yardstick for Shi'T legal theory which initiates a shift from a textualist understanding of
law to an existentialist one since we, the subjects of the law, are the primary
experiencers of our own reality — see figure. 5. The effect of the aforementioned
additions may produce a Sh1'T legal system that better appreciates human complexity
and flourishing in the face of the Divine.
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