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Brief Description
The volume brings together authoritative voices and emerging scholars, from both Shī ͑ī seminary and western academic contexts, for a study of contemporary discussions in Shī ͑ī legal theory (uṣūl al-fiqh) and juristic practice. It explores how authoritative normative traditions within Twelver Shī ͑ī thought are an important site of internal contestation; simultaneously the bastion for preserving historical modes of thought and practices whilst also offering dynamic resources for changing Muslim responses to contemporary conditions. Contributions within the volume examine theoretical challenges to Shī ͑ī legal thought through critically engaging with the practice and resources of Shī ͑ī legal thinking and method. Contextualised through reference to contemporary juristic practice and soico-political considerations, the volume offers the first broad examination of contemporary thinking in Shī’ī legal theory detailing the formulation of concepts and mechanisms framing modern Shī ͑ī legal theory and how these impact contemporary normative discourse of Shī ͑ī legal and ethical scholars.  The critical insider and ‘emic’ approaches running throughout the volume will enable a wide readership to understand how the discourse of Shī ͑ī uṣūl al-fiqh itself can examine the practice, assumptions, epistemology and hermeneutics of Sharī ͑a in contemporary Shī ͑ī thought. Furthermore the volume makes original contributions in demonstrating novel examples of how this discourse is being employed in pursuit of either legitimizing or responding to changing attitudes regarding Sharīʿa. The book’s main contribution lies in exploring the scope and nature of modern Shī ͑ī legal theory, as a dynamic and discursive tradition, to be a platform for regulating and understanding changing conceptions of the struggle to understand Sharīʿa in the contemporary world.
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Detailed Book Outline
Contemporary Discussions on Shī’ī Legal Theory consists of eleven chapters, an introduction and an epilogue. 
Introduction
This introductory chapter sets out the context and importance of the volume situating the study within Islamic legal studies, Islamic studies more generally, and comparative law. It will offer a framework for understanding subsequent engagement with what is described within Islamic legal studies as Islamic legal theory through an understanding of how Shī ͑ī thought understands the relevant disciplines of uṣūl al-fiqh and fiqh, the contested nature of the relationship between these two disciplines and how these debates impact assumptions employed within individual contributions to the volume. The chapter further frames the subsequent contributions through offering historical context to the development of the dominant paradigm within modern Twelver Shī’ī legal thought, providing an overview of the system of inference employed in the modern tradition as a backdrop to the critical engagements that follow. Finally the chapter seeks to situate the ideas and approaches discussed in the volume within the broader spectrum of voices, Shī ͑ī or otherwise, engaged in attempting to understand how Muslim normative discourse ought to be understood in the world today. 

Part 1 Contemporary issues in Juristic practice 
Law and Ethics in Islam; the case of bioethics
Abdulaziz Sachedina (George Mason University)
While the scope of Islamic Jurisprudence (fiqh) covers, broadly speaking, two areas of human-God (‘ibādāt) and human-human (mu ͑āmalāt) relations, ethics undergirds the entire value system of the religious law in Islam. Throughout its history Islamic jurisprudence has been guided by the normative system derived from religious texts that has enabled jurists at different times to provide fresh rulings by engaging in ethical analysis as well as textual hermeneutics of the foundational sources of these norms and apply them to the changed circumstances of everyday life of Muslim societies. The growing fatawa literature on, for instance, bioethical issues bears testimony to the ever expanding horizons of human need to be guided by the spiritual and moral values embedded in Islamic religious texts. In more recent years with the emphasis on secular bioethics and public reasoning that precludes any role for religious reasoning to guide moral life of the people, Muslim legal scholars have begun to reexamine the fundamental aspects of Islamic moral reasoning. Muslim jurists in the past have incorporated essentially religious-ethical dimension of Islamic thought in their legal methodology, which is firmly founded upon ethical norms derived from the revealed sources. However, with a circumscribed role for human reason, traditional religious ethical discourse among Muslim scholars tends to be inadequate in terms of providing justificatory moral reasoning that undergirds secular bioethics. The jurists promote revelation-based inquiry, which depends upon legal reasoning to engage ethical values in providing extraordinary solutions in various fields of human development in modern times.
Strategic Juristic Omission: Navigating the Divide between Popular State Laws and Inconvenient Rules of Fiqh
Haider Hamoudi (Pittsburg University)
The problem this paper seeks to examine is one wherein a Shī ͑ī rule of some longstanding provenance conflicts with contemporary normative and ethical biases and thereby stands in some contrast not only to the social expectations of a relevant lay community but also the ethical precepts of the juristic community. This is a circumstance where a Shī ͑ī rule appears to be worse than the positive, secular law of the state—both from the viewpoint of the lay community, and indeed on the basis of the ethical precepts that the jurist is advancing as Islamic.
Rather than reinterpret the rules, or insist on their strict application to the derogation of the relevant ethical precepts, this paper demonstrates that the jurists of Najaf frequently engage in a phenomenon I describe as strategic juristic omission. That is, they obfuscate or downplay the actual fiqhī rule, thereby implying some level of preference for the secular, transplanted law of the state without quite claiming they are doing so. The example I provide relates to the value of the diyya for the dhimmi in the particular context of contemporary Iraq, where non-Muslim communities are targeted by Sunni extremists to the broad, and popular, denunciations of Najaf’s jurists. 
The method works, but it comes at a cost. Strategic juristic omission only works for as long as rules are unapplied. Thus it is, in a sense, an admission of failure in the fiqh. Moreover, it prevents the sensible re-evaluation of juristic rules in a manner that might render them more palatable in the modern era. This is dangerous, particularly in our times, when extremists seem all too willing to hijack Islam through the tendentious use of older texts.

Part 2 Debates on the ontology of Sharīʿa and the role of the mujtahid
Fallibility and Factuality (al-Takhti‘a wa al-Taṣwīb) in the interpretation of Sharīʿa
Seyyed Mostafa Mohaghegh Damad (Shahid Beheshti University)
One of the concepts discussed in the science of Shī ͑ī Uṣūl, in a comparative manner, is the question of Fallibility and Factuality, al-Takhti‘a wa al-Taṣwīb. Ash ͑arī scholars and a small faction of their Mu ͑tazilī counterparts held the belief that there is no sensible divine ruling existent and God’s verdict is actually tantamount to whatever is reached by authoritative experts; therefore Mujtahids always disclose facts and are always right. This theory is known as Taṣwīb and its proponents are called Muṣawwaba, the Factualists. On the other hand, there are proponents of Takhhṭa’a theory, Mukhaṭṭa’a or Fallibilists, who believe that there are divine rulings independent of any inference and that the inference of a Mujtahid may either succeed or fail in attempting to disclose these actual rulings. 
It seems that the origin of this scholastic quarrel does not go back to the early stages of Islamic Jurisprudence formation, only gaining momentum through the discussions of later theologians. For instance Abū Ḥāmid Muḥammad ibn Muḥammad al-Ghazālī (d.1111), one of the most famous members of the Ash ͑arī School, was a devoted proponent of Factuality theory. Generally, the question of Fallibility and Factuality has more theological facets than jurisprudential ones. This study strives to disclose exactly what proponents of the different theories were disputing, identifying the main roots of this scholastic dispute with a view to exploring the concerns of the proponents of each faction. Finally the chapter considers how the implications of this approach to the roots of the dispute may allow for reconsidering the dominant assumptions regarding Sharīʿa ontology informing contemporary discussion in Shī ͑ī legal theory.  
The dynamic nature of Sharīʿa; Problematizing the Uṣūlī Shī ͑ī reconciliation of apparent means to Sharīʿa regulations with the search for factuality
Arif Abdul Hussain (Al-Mahdi Institute)
The Uṣūlī Imāmī legal tradition distinguishes between the factuality (wāqi ͑) of Sharīʿa regulations in the wisdom of God and the apparent (ẓāhir) Sharīʿa regulations as inferred by a mujtahid through available means deemed valid (hujja). This distinction has led to certain pressing questions in terms of the philosophical and theological tenability of the apparent regulations due to the known possibility of them being contrary to factuality. The complexities involved in reconciling the tensions between the factual and the apparent has concerned the Imāmī jurists to a level that has forced them to develop theoretical frameworks in order to justify the legitimacy of the apparent inference. 
Bāqir al-Ṣadr argues against the existing reconciliatory theories as being superficial. However he does maintain that some of these theories have alluded to the substantive reasons for the legitimacy of the apparent regulations and their reconciliation with factual law. Building on these reconciliatory attempts, Ṣadr presents his own theory of ‘most important criteria’ (aham al-milākāt) to substantively validate apparent regulations, resolving the conflict at the fundamental level of the criteria and values entailed within both factual and apparent regulations. This paper argues that Ṣadr’s own resolution operates firmly within a paradigm that assumes fixed factuality and that in this assumption lies the real source of tension between the factual and the apparent. Through this analysis I aim to demonstrate space for an alternative hermeneutic, based on the existential paradigm, problematizing the traditional understanding of factuality in light of the principles of no finality and fallibility. 

On Possibility of an Islamic Enlightenment: Uṣūlī theories of Ijtihād and Taqlīd revisited
S.M. Ghari S. Fatemeh (Shahid Beheshti University & Al-Mahdi Institute)
The duty of laymen to follow a qualified jurist (taqlīd) is one of the major features demarcating the Twelver Uṣūlī school of thought. There seems to be a well-established consensus among contemporary Uṣūlī jurists that laymen must follow qualified jurists to the extent that certain religious actions would be considered void if they fail to attribute their acts to a fatwa of a qualified jurist, even if the act was unintentionally in agreement with an authentic view. There is no consensus on the list of qualifications required for holding the position of being a reference for fatwa (marja ͑iyya). The majority of Shī ͑ī jurists however believe that a legitimate, sane, just, male Twelver who is the most knowledgeable jurist in all jurisprudential precepts is qualified to hold such a position. Yet, there has been an intra-jurisprudential debate on the justifiability of many of these qualifications, with the conditionality of being male seeming to be one of the most contested. 
Traditionalist Akhbārī and Muslim rationalist reformists ironically are in agreement in questioning the justifiability or even the very permissibility of the uṣūlī notion of taqlīd as a religious duty, albeit from quite different perspectives. While the Akhbārīs questioned the religious legitimacy of the Uṣūlī notion of taqlīd as being an illegitimate import from Sunni jurisprudence, the Muslim reformists challenge is rather to create room for human and humane independent normative reasoning. In this chapter, I first introduce the reader to the Usuli conceptions of ijtihād, taqlīd and the basis for considering them duties, this is followed by the opposing Akhbārī stance. The main task of this essay is however to examine the possibility of an ‘Islamic enlightenment’ while remaining faithfully obedient to the fundamental teachings of the religion. 

Part III Epistemological issues in the inference of Sharīʿa
Reassessing the Pivotal Role of Certainty in Shī ͑ī Jurisprudence: A Case for Accepting a Wider Range of Evidence in the Inference of Sharia Precepts
Hashim Bata (Al-Mahdi Institute) 
In the contemporary Shīʿī Uṣūlī jurisprudential discourse, knowledge of Sharī ͑a precepts can be inferred from dalīl (which broadly refers to independent sources of evidence or hermeneutical tools) that are deemed as authoritative (ḥujja). By formulating an epistemic distinction between certainty (qaṭʿ) and conjecture (ẓann), Uṣūlīs uphold that in the process of inferring Sharīʿa precepts, a jurist (mujtahid) can only utilise dalīl that emanates certainty or special conjecture (ẓann al-khāṣ) i.e. conjecture whose utility has been permitted by the Divine Lawgiver Himself through certainty-bearing evidence. As such, a contemporary Uṣūlī jurist is prohibited to use dalīl that merely emanates conjecture of Sharī ͑a precepts. This unyielding prominence given to certainty is based upon the Uṣūlī stance that certainty by its very nature is authoritative, and this has inevitably led Uṣūlīs to largely curtail the sources of inference of Sharia precepts to the textual sources of Quran and Sunna alone, with these sources being  interpreted by way of rigid hermeneutical tools. This paper thus assesses how Uṣūlīs justify their claim regarding the authoritativeness (ḥujjiyya) of certainty, and discusses how a reassessment of this claim can lead to the inclusion of a wider range of dalīl that may be utilised as potential means to Sharī ͑a precepts.
The Role of the Qur’an in Ijtihād: A Shī ͑ī Perspective
Rahim Nobahar (Shahid Beheshti University)
The overwhelming majority of Islamic Jurists agree that the Qur’an is a primary source of Sharī ͑a normativity. In practice, however, the role given to the Qur’an in inferring rules is not the same across different schools of jurisprudence, nor within any single school. In this chapter I will first show that Shī ͑ī jurists presume the authenticity of the Qur’an as the very word of God and consequently an undeniable and decisive source of Sharī ͑a precpets. The hadiths quoted in narrative sources suggesting that the Qur’an has been distorted have often been marginalized by major Shī ͑ī scholars, including the jurists. Secondly, I, briefly, review the major writings of Shī ͑ī scholars dealing with Qur’anic verses concearned with Sharī ͑a precepts (Ayāt al-Ahkām). Based on the above-mentioned assumption Shī ͑ī scholars started writing on Āyāt al-ahkām from early on in the history of the development of Muslim jurisprudence. Mohammad bīn Sāīb Kalbī and Moghātel bīn Solaymān (2th/8th century), who have been described as Shī ͑a, stand alongside Shāfeī as the foremost scholars of this field. During this brief historical review I point out to different methodologies and some of the socio-academic circumstances that influenced the development of these works. The position given by each jurist to the Qur’an compared with other sources (such as Sunna, ‘aql and ījmā) is critical in determining the role of the Qur’an in the methodology of each individula jurist or school of fiqh. Accordingly, in the third part of the article I discuss the role of the Qur’an in the system of adillah (sources) of Shī ͑ī fiqh, where despite some differences the overwhelming majority have given the Qur’an priority over any other sources. Finally due to the well-known contention of the Shī ͑ī Akhbārī regarding the normative authority of the Qur’an, in the fourth part of this study I will discuss and critically engage with the arguments and concerns that led promoinent Akhbārī’s like Ḥurr al-Āmilī, Astrabādī, and Baḥrānī to not give the Qur’an the same level of attention given by the Usulīs in their legal reasoning. Finally I commment on how these debates may forshadow an understanding of the challenges and possibilities faced by Quran cenetred approaches to Sharī ͑a in contempoary Shī ͑ī thought.  
From Theory to Practice: Case Law as an Additional and Evidentiary Holistic Tool for the Derivation and Operation of Law in Shī ͑ī uṣūl al-fiqh
Imranali Panjwani (Al-Mahdi Institute)
Case law is a major source of law in many countries around the world. It is defined as “legal principles enunciated and embodied in judicial decisions that are derived from the application of particular areas of law to the facts of individual cases.”[footnoteRef:1] One of the major goals of case law is to pay attention to the subject of the law i.e. “a matter or topic presented for consideration or debate; the right or property that is the foundation of a dispute or lawsuit.”[footnoteRef:2] The goal of this chapter is to examine how much attention Shī ͑ī principles of jurisprudence (uṣūl al-fiqh) pays to the subject of the law before a law is derived. This includes both the legally responsible person (mukallaf) as a subject as well as those factors that are relevant in the genesis of the subject which are more fact-orientated.  [1:  Jeffrey Lehmann and Shirelle Phelps., West’s Encyclopaedia of American Law, 2nd Edition (Michigan: Thomson Gale, 2005) 36.]  [2:  Amy Hackney Blackwell., The Essential Law Dictionary (Illinois: Sphinx Publishing, 2008), 475.] 

My argument is that Shī ͑ī legal theory does not pay attention to how a subject of the law can be recognised substantively as well as procedurally. The practice of rational people (sīrat al-ʿuqalā) appears to be a common source by which we can understand subjects of laws, their related facts and circumstances but this source is general and new subjects of law can be complex in their own right. This complexity requires an intricate mechanism to elucidate what these new subjects actually are. Using existing Shī ͑ī legal theory and with reference to the English legal system, I intend to show that this mechanism could be case law. 
The final aspect of my chapter is purposefully broad and lays the ground for further research. It argues that case law is not just relevant for helping us recognise the subject of the law but it can be a holistic evidentiary tool that reforms the goal and operation of Shī ͑ī fiqh, particularly in relation to national and international law. In this section, I introduce the notions of ‘evaluative law’ and ‘jurisdictional law’ and the necessity of adding case law to seminary (ḥawza) syllabuses. In sum, case law could expand the scope of Shī ͑ī legal theory in a globalised and pluralised world.

Part IV Hermeneutical trajectories  
Privileging the Qur’an: Divorce and the Hermeneutics of Ayatullah Sane‘i
Liyakat Takim (McMaster University)
The establishment of an Islamic Republic in Iran in 1979 has given fresh impetus to examine the hermeneutical strategies of the Qur'an. This is because for the first time, Shi'i jurists have had to respond to the practical needs of a modern state. Some scholars have argued that what is essential to a proper understanding of Islam is not the letter of the text but instead the spirit of the Qur’an and the Prophetic traditions. They maintain that there is no single, valid interpretation of the Qur’an. 
 Jurists who argue for the reformulations of Islamic laws maintain that the interpretations of Islamic revelation were interwoven to the specificity of those times and places. Jurists can only pronounce general principles, not rulings that are to be enforced at all times and places. They also argue that hermeneutical principles allow for a different understanding of the Islamic message. For the reform-minded jurists, it is essential that Muslims continue to review and revise the law in keeping with the dictates of their changing circumstances. 
This paper will examine the reinterpretation of Qur'anic laws in the seminaries in Iran. These include calls for reformulation on the ḥudūd punishments (especially the punishment of stoning), women's rights on guardianship (wilāya) of the minor and women's rights to unilateral divorce. In issuing juridical edicts, jurists have resorted to the ethical undertones of the Qur'an and showed a dissonance between the Qur'anic ethos and earlier juridical formulations that were premised primarily on traditions. 
An ʿAdliyya hermeneutic in Shī ͑ī jurisprudence- conflicts between scriptural and non-scriptural morality in the process of Sharīʿa inference
Ali-reza Bhojani (Al-Mahdi Institute)
This paper explores, and proposes, features or ‘common elements’ pertaining to the reconciliation of apparent conflicts between scriptural morality and non-scriptural morality encountered in the inference of Sharīʿa precepts within a justice-orientated (ʿAdliyya) reading of Sharīʿa. The distinctive feature of such a reading is its role for non-scripture dependent judgments regarding the morality of actions, alongside the scriptural sources of the Quran and Sunna .The scope for such a justice-orientated reading of Sharīʿa in Shī ͑ī jurisprudence stems from the fundamental moral rationalism in Imāmī Shī ͑ī theology. The subsequent space in Shī ͑ī uṣūl al-fiqh for human judgments of morality to act as an independent source of Sharīʿa precepts has however been undercut by assumptions that deem certainty (qatʿ) to be the exclusive grounding for the authoritativeness (ḥujjiyya) of Sharīʿa sources. The increasing un-tenability of this position, referred to in this chapter, demands that non-scripture dependent judgments of morality be considered relevant to the inference of Sharīʿa precepts that are attributed to a moral and just God, even if these judgments are conjectural (ẓannī). The focus of the chapter will then be directed to exploring the identification and development of principles at the level of uṣūl al-fiqh (legal theory) that can assist the hermeneutical process of reconciling apparent conflicts between scriptural and non-scriptural indicators to Sharīʿa precepts.  
Maqāṣid al-Sharīʿa discourse in contemporary Shī ͑ī jurisprudence
Hassan Beloushi (Exeter University)
There has been much debate in the last century about how to modernize Islamic law so as to make it appropriate for a changing society. Amongst the solutions that have been proposed is the theory of maqāṣid al-sharīʾa as a legal theory for Islamic law. In the contemporary Shīʿī context, the calling for the maqāṣid al-sharīʾa is happening in a particular socio-political and cultural context for the Shīʿa and within a particular epistemological construction. Accordingly, it has particular ramifications in regards to this context. The aims of this paper is to contextualize maqāṣid al-sharīʾa discourse within the Shīʿī legal discourse and to introduce the main trends that call for maqāṣid and their possible ramifications on the current legal theory. A special attention will be given to the contribution of Muḥammed Taqī al-Mudarrisī (b. 1945), an Iraqī Shīʿī scholar, particularly to his calling for a moral-cum-reading (qiyam/akhlāq) of the holy texts as contrary to an interest-cum- reading (maṣlaḥa).
Epilogue
Robert Gleave (Exeter University)
The epilogue considers the major contributions, common themes and challenges to the ideas emerging out of the volume. It reflects on how the efforts to employ resources internal to the Shī ͑ī tradition of legal theory in pursuit of change may be seen as a natural progression of the discourse itself or whether they simply reflect the result of pragmatic concerns for legitimacy and authenticity in the search for fresh expressions of Sharīʿa. Finally the epilogue identifies the limits to the volume, discussing how it opens up the scope for further research and study.  
Outstanding Features & competition 
This volume fills a notable space in literature on Islamic legal theory, providing the first and only monograph in the English language offering a dedicated treatment examining a breadth of discussions regarding the nature of Sharīʿa and its interpretation in contemporary Shī ͑ī thought. Shī ͑ī legal theory has received relatively little attention within Islamic legal studies and the study of Shi’ism has been largely dominated by approaches to intellectual history concerned with political, spiritual and ritual aspects of the faith. This has been at the expense of exploring Shī ͑ī contributions to legal and ethical theory, despite the prevailing Sharī ͑a discourse within dominant expressions of Shī ͑ī Islam and the continued intellectual vibrancy of the tradition in these areas. Amongst the scarce contributions to developing an understanding of Shī ͑ī legal theory most have taken a historical and comparative approach, notable examples include; a study of the development of Shī ͑ī legal method within the context of Sunnī developments (Stewart:2007) and historical engagement with the Akhabārī-Uṣūlī debate (Gleave:2000 & 2007). Access to a particular vision of twentieth century Shī ͑ī legal theory was opened up by two translations (Abdul Hussain: 2003, Mottahedeh: 2005) of the same important, albeit introductory, uṣūl al-fiqh textbook written by Muḥammad Bāqir al-Sadr (d. 1980). Interest in the pre-modern and modern tradition of Shī ͑ī uṣūl al-fiqh is straddled in the comparative study of particular aspects of the linguistic principles dealt with in uṣūl al-fiqh, undertaken within a boarder study of Literalism in Islam (Gleave: 2012). The only other monograph length treatments engaging the actual discourse of modern Shī’ī uṣūl al-fiqh restrict themselves to dealing with particular debates relating to either epistemology (Dahlen:2003) or moral rationalism (Bhojani: 2015).  This volume thus stands apart as a unique contribution on two counts; it provides a deep insight into many of the challenges, assumptions, and mechanism across a range of discussions in modern Shī ͑ī legal theory as well as providing original contributions regarding trajectories in which the dominant normative framework for Shī’ī thought is being challenged and/or changing in response to varied contemporary socio-political and moral considerations. 
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Market Considerations
The primary audience for the book is academics and postgraduate researchers in Islamic studies, Islamic law, Shī ͑ī studies and comparative law. As the first work of its kind it is also likely to be included in recommended/essential reading on postgraduate and undergraduate taught courses in Islamic law, Shi’ism, modern Islam and comparative legal studies.  It also has relevance, and hence may be marketed to scholars and post-graduate students in comparative ethics, gender studies, history, and international relations and politics.   
By bringing together authoritative Muslim seminary voices from the Middle East alongside experts from universities in Europe and North America, the volume ensures its strong international appeal reaches beyond the scholarly circles of Western academia. The book will be of interest to policy makers and practitioners in a number of countries. It is also likely to have a further market beyond academia being of interest to all concerned with how an authoritative tradition within Islam is exploring the changing conceptions of how Sharī ͑a ought to be understood in the contemporary world. 

Writing Schedule, Word Length and Status of the Work
The manuscript will be ready around April 2016 as the deadline for full articles is the 31st December 2015. The approximate length of the manuscript is 100,000 words (including glossary, bibliography, and index). Draft chapters have already been prepared, and we have received final articles from some. These will be in need of some editing on compilation with all other submissions for overall coherence and for standardisation of technical terms. All of the chapters will be written and fully edited by 30th April 2016.
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